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PALESTINIAN CENTRE FOR HUMAN RIGHTS

Dear Friend,

The belligerent Israeli occupation of Palestine is now in its 38" year and despite the clear position of
international law, and the decision of the International Court of Justice (ICJ), Israel continues to behave
as a State above international law.

The first anniversary of the ICJ Advisory Opinion is symbolic - not only because of the possibility which
the ICJ offered to put an end to the construction of the ‘Annexation’ Wall — but because now the Opinion
has been removed from international discourse.

Instead it has been replaced by the unilateral Gaza ‘disengagement’ plan which will allow Israel to
cement control of the West Bank, further expand illegal Israeli settlements and finally divide occupied
East Jerusalem from the rest of the OPT.

The opportunity to launch this memorandum on the occasion of the United Nations (UN) International
Conference of Civil Society in Support of Middle East Peace, on 12 and 13 July in Paris, is an
opportunity to remind the key actors on the question of Palestine of their responsibilities on this question.

The High Contracting Parties to the Fourth Geneva Convention, the UN bodies and civil society each
have their own responsibility in the aftermath of the ICJ Advisory Opinion. This document serves as a
timely reminder that international law requires implementation and that Israel is still being granted
impunity by the international community.

I hope that the messages contained this document will contribute to the growing voice of human rights
defenders and civil society activists demanding an end to this belligerent occupation and the
implementation of international law.

Warm regards,

Raji Sourani,
Director
PCHR
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ceasefire and commitments by the Israeli establishment to ease Palestinian suffering in the context of a
renewed peace process.

Israel has also continued with there established and comprehensive suffocation strategy on the economic,
social and cultural life of the OPT and an increasing number of reports, including from the World Bank,
have indicated that the humanitarian crises in the OPT, particularly in the Gaza Strip, is deepening as a
result of this strategy. The siege of the OPT, despite some limited easing of movement restrictions,
continued in 2005. An occupying power has clear obligations under international humanitarian law to
protect the civilian population. Despite this Israel has continued to implement a variety of measures
including closures of external borders, internal closures and curfews which are increasingly designed to
make life unbearable for the Palestinian population of the OPT.

Meanwhile the international community, particularly the High Contracting Parties to the Fourth Geneva
Convention have failed to act to ensure respect for the protection of the Convention in contradiction to
their positive obligation. In the case of many states, they have continued either to act in support of the
activities of Israeli authorities or to take a gentle approach to criticism, which has inevitably proved
ineffective and, in real terms, has assisted in deepening the humanitarian crises seen in the OPT.

The Palestinian Centre for Human Rights (PCHR) has made continuous calls for the end to the Israeli
occupation and the realisation of the right of the Palestinian people to self-determination since its
inception in 1995. In the interim period, PCHR has strongly and repeatedly called for the full
implementation of international humanitarian and human rights law in the OPT. However, the only way
to put an immediate end to the systematic violations of rights, the ongoing aggression by the Israeli
forces and to the severe economic and social strangulation of the OPT is an end to the occupation. PCHR
believes that this is the only course that will bring to an end the cycle of aggression that has characterised
the recent Intifada and now, during the declared ceasefire, and which has directly caused the current
humanitarian crises.

This document will serve as an update, to PCHR’s previous memorandum to the High Contracting
Parties, Three Years of Israeli Violations of International Humanitarian Law in the Occupied Palestinian
Territories: The Need for Accountability (September 2003). It will describe some of the recent effects of
the ongoing occupation, including since February 2005 and the declaration of the ceasefire. It will also
highlight the impunity granted to Israel, so illustrating the causes of the current humanitarian crises.
Finally, this update to the High Contracting Parties will discuss the Gaza ‘disengagement’ plan. This
unilateral Israeli initiative has dominated the peace process since 2003 and been heralded as a courageous
and bold peace move by the international community. The Israeli government have publicly committed
to implementing the plan in August 2005.

Further, this update is issued on the occasion of the one year anniversary of the ICJ Advisory Opinion (9
July 2004) on the legal consequences of the West Bank Wall to reflect the fact that one year later
implementation of this Opinion has still not been achieved. There is a real and growing fear that this
landmark decision will simply be ignored. PCHR is particularly concerned that, given the unprecedented
deterioration in the humanitarian situation in the OPT, the Advisory Opinion of the ICJ must be
implemented by the High Contracting Parties. This memorandum to those Parties will discuss the
response of both the international community and of Israel to the Advisory Opinion and the effect that
this has had on Palestinian civilians.

Ultimately, the document seeks to illustrate the fact that the Fourth Geneva Convention remains the
primary legal document, which should govern the activities of the Occupying Power in Palestine
(including in the Gaza Strip after Israeli ‘disengagement’), and to illustrate that without genuine and firm
international action the current crises will continue to deteriorate.

1. The Fourth Geneva Convention

The Fourth Geneva Convention is the set of laws, agreed by the international community, which governs
an occupation. Under international humanitarian law the Convention is the primary legal document
which should govern the OPT and the behaviour of the Occupying Power. All States, bar Israel,
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recognise the applicability of the Convention to the OPT. Israel does, however, recognise the
applicability of the Fourth Hague Convention 1907 (Respecting the Laws and Customs of War on Land)
to which the Hague Regulations are annexed. These rules have long been considered customary
international law for international armed conflicts.* The Fourth Geneva Convention, according to Article
154, is supplementary to Sections II and III of the Hague Regulations, which deal with “Military
Authority over the territory of the hostile state”. Article 42 of Hague Regulations states that:

Territory is considered occupied when it is actually placed under the authority of the
hostile army. The occupation extends only to the territory where such authority has been
established and can be exercised.

Common Article 2 of the Fourth Geneva Convention states that the Convention shall apply:

...in peacetime...to all cases of declared war or of any other armed conflict which may
arise between two or more of the High Contracting Parties... The Convention shall also
apply to all cases of total or partial occupation of the territory of a High Contracting
Party...

The applicability of the Fourth Geneva Convention has been widely confirmed including by a number of
international bodies such as the International Committee of the Red Cross (ICRC), the United Nations’
(UN) General Assembly (UNGA) and Security Council (UNSC) and, significantly, the High Contracting
Parties to the Convention themselves’. Further, a number of prominent international human rights Non-
Governmental Organisations (NGOs), such as Amnesty International and Human Rights Watch, have
also expressed that the Geneva Conventions are applicable de jure in the territory occupied by Israel
since 1967.

Significantly, the ICJ in its recent Advisory Opinion regarding the legal consequences of the Wall being
built in the West Bank, further confirmed Israel’s status as the Occupying Power “All these territories
(including East Jerusalem) remain occupied territories and Israel has continued to have the status of
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occupying power””.

The Fourth Geneva Convention remains the primary legal document governing the OPT. The
Convention stipulates, in Article 148, that:

No High Contracting Party shall be allowed to absolve itself or any other High
Contracting Party of any liability incurred by itself or any other High Contracting Party
in respect of breaches referred to in the preceding Article.

2. Legal obligations under the Convention

Article 1 — “ensure respect”

Common Article 1 of the Fourth Geneva Convention places a particular obligation on the High

Contracting Parties to the Convention to “ensure respect” for the Geneva Conventions:

The High Contracting parties undertake to respect and to ensure respect for the present
Convention in all circumstances.

The ICRC commentary on this provision states:

4 Cf. decision in the case of Suleiman Tt awfig Ayyub et al. v. Minister of Defense et al., Israeli Supreme Court
Judgment 606/78; and J.M Heckaerts, ‘Study on customary international humanitarian law: A contribution to the
understanding and respect for the rule of law in armed conflict’, International Review of the Red Cross, Volume 87
(No. 857) March 2005.

* The applicability of the Geneva Conventions was most recently confirmed in a meeting convened in December
2001.

® Op. cit. 1 at para. 78.



The use in all four of the Conventions of the words “and to ensure respect for” was,
however, deliberate: they were intended to emphasize the responsibility of the
Contracting Parties ... It follows, therefore, that in the event of a Power failing to fulfil
its obligations, the other Contracting Parties (neutral, allied or enemy) may, and should,
endeavour to bring it back to an attitude of respect for the Convention.”

Further, Article 146 of the Convention states, “Each High Contracting Party shall take measures
necessary for the suppression of all acts contrary to the provisions of the present Convention ...”
(emphasis added by PCHR). The ICRC commentary on this provision notes that the wording is not very
precise but at a minimum concludes that “what is primarily meant is the repression of breaches™ under
national legislation.

Article 146 and Article 147: war crimes and prosecution

The Fourth Geneva Convention defines certain acts as ‘grave breaches’ of the Convention which places
active duties on the High Contracting Parties to “search for” and prosecute persons who have perpetrated
grave breaches. Additionally, Article 146 requires High Contracting Parties to enact criminal legislation
to enable them to prosecute persons who committed and, significantly, ordered grave breaches (under
command responsibility). Article 147 of the Fourth Geneva Convention specifies actions by an
occupying power that constitute a grave breach of the Convention including wilful killing, torture or
inhuman treatment, wilfully causing great suffering or serious injury to body or health and other serious
violations of the laws of war. The Rome Statute of the of the International Criminal Court (ICC) defines
grave breaches of the Geneva Conventions as well as other serious violations of the laws and customs
applicable in international armed conflicts (including the transfer by the Occupying Power of parts of its
own civilian population into the territory it occupies and forced deportation of the occupied population)

as “war crimes”.'’

The principle of universal jurisdiction incorporated into the Geneva Conventions for grave breaches
places an active duty on High Contracting Parties to search for persons and ensure that a penal
framework is in place to prosecute perpetrators. However, many High Contracting Parties are yet to put
in place a framework to implement this obligation to punish grave breaches or do not have the political
will to implement their obligations.

Outside the scope of Geneva Conventions is the emerging legal avenue of pursuing prosecution through
the Rome State of the ICC. As the Statute has been incorporated into the domestic law of many states
opportunities and obligations exist to prosecute Israeli war criminals under the domestic legislation."'

3. Israel’s Response to the Fourth Geneva Convention.

Israel is the only state that does not recognise the de jure application of the Fourth Geneva Convention to
the territory it occupied in 1967. The government of Israel does contend that it de facto recognises the
applicability of the Convention in the OPT. In 1967 the military commander issued an order (No. 3) that
“the military court will observe the instructions of the Convention...in everything concerning legal
proceedings”. However, this order was later withdrawn as it was feared that this would present victims
of violations of the Convention with a strong case for compensation. Notably, after the ICJ ruling in July
2004 the Israeli Attorney General argued the need to “thoroughly examine” the applicability of the
Convention to the behaviour of its armed forces in the OPT.'> However, to date Israel still fails to apply
either de jure or de facto the provisions of the Convention.

7 0.M Uhler & H. Coursier, et al, The Geneva Conventions of 12 August 1949, Commentary, IV Geneva
Convention Relative to the Protection of Civilians in Time of War; ICRC (1958), p. 16-17.

¥ Ibid, at p. 594.

% Article 146, Fourth Geneva Convention

12 Article 8 of the Rome Statute of the International Criminal Court, available at www.icc-cpi.int.

' Please see the section on implementation mechanisms for the ICJ AO in Section II of this document for
more information.

127. Segal, De facto, but not de jure, Haaretz (24 August 2004), available at
http://www.haaretzdaily.com/hasen/pages/ShArt.jhtml?itemNo=468451.




The Gaza ‘Disengagement’ Plan

The proposed Gaza ‘disengagement’ plan purports to be one of Israel’s key responses to international law
— Ariel Sharon has portrayed himself as the Prime Minister of peace by unilaterally deciding to remove
the illegal Israeli settlements from the Gaza Strip and refocusing international discourse onto the Gaza
Strip while cementing control of the West Bank.

Israel contends that “[t]he completion of the [disengagement] plan will serve to dispel the claims
regarding Israel’s responsibility for the Palestinians in the Gaza Strip”.” However, the proposed
‘disengagement’ is just an attempt by Israel to cut-off the Gaza Strip from their legal responsibilities
through the continued denial of application of international humanitarian law. What remains clear under
international law is that Israel’s ‘disengagement’ from the Gaza Strip will not end the occupation and

thus their responsibilities for the protection of approximately 1.4 million Palestinians in the Gaza Strip.

Under the ‘disengagement’ plan, the Israeli military will continue to control all land borders (they will
continue to be deployed along the “Philadephi Road” border between Gaza and Egypt), air space and sea
access to the Gaza Strip and therefore continue to exercise effective control of the Gaza Strip. The
‘disengagement’ is in fact only a redeployment of Israeli military to the border areas.  Thus the
disengagement plan will continue to meet the test of “effective control” under international law ensuring
that Israel remains the Occupying Power.

At the same time as Israel is making such claims about the Gaza Strip the continued construction of the
Wall and the accelerated expansion of the illegal Israeli settlements in the West Bank is ongoing. The
‘disengagement’ plan will facilitate the Israeli goal of the Judification of Jerusalem. Haim Ramon, an
Israeli Cabinet Minister, stated recently that “The safer and more Jewish Jerusalem will be it, it can serve
as a true capital of the state of Israel.”"*

This plan of building “facts on the ground” is designed to ensure control of any possible final settlement
on Israeli terms and, ultimately, as Dov Weisglass, Chief Advisor to the Israeli Prime Minister stated to
put the possibility of a Palestinian state “in formaldehyde”."”” Formaldehyde, it should be remembered, is
the chemical used to store dead bodies in.

The international community has welcomed the ‘disengagement’ plan, despite its unilateral nature
(meaning it is in breach of the Road Map) and despite the wresting of control of the West Bank and
occupied East Jerusalem. High Contracting Parties to the Convention continue to facilitate Israeli
expansion and violations of international law.

Security and Human Rights: The President of the Israeli Supreme Court

In a piece originally published in the Harvard Law Review, November 2002, the President of the Israeli
Supreme Court sets out the legal reasoning which some have suggested may be a shift in the position of
the Israeli establishment in light of the ICJ Advisory Opinion.'® The piece, entitled ‘The Supreme Court
and the Problem of Terrorism’, must be viewed in the context of the recent reported comments by the
Israeli Attorney General that Israel should “thoroughly examine” the possibility of applying the Fourth
Geneva Convention de jure in the OPT. A close reading of the President’s arguments, in light of the
facts on the ground imposed as a result of many decisions from his Court, would suggest otherwise.

'3 The original draft went even further when it declared that after disengagement “there will be no basis for the
claim that the Gaza Strip is occupied territory”. It was later revised because Israel has never formally
acknowledged that it is the Occupying Power in Gaza Strip.

' M. Lavie, Barrier Meant to Ensure Jewish Majority, The Washington Post (12 July 2005), available at
http://www.washingtonpost.com/wp-dyn/content/article/2005/07/11/ .

"> A. Shavit, “Weisglas: Disengagement is Formaldehyde for Peace Process,” Ha'aretz ( 8 October 2004), available
at www.haaretz.com.

'® This documents is available at
http://www.mfa.gov.il/MFA/Government/Law/Legal+Issues+and+Rulings/Fighting+Terrorism+within+thet+Law+2
-Jan-2005.htm
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President Barak clearly establishes Israel’s right to defend itself — a right not under question in
international law. However States are bound to apply the right to self-defence only in the context of their
obligations to act inside international law. In particular, this means that responses to attacks must be
proportional and must distinguish between civilians and combatants. The invocation of self-defence and
the right to provide security for citizens of a state must not be balanced between these principles, on the
one hand, and obligation to respond proportionately against military targets, on the other. Rather
international law of war states that self-defence must be founded upon the principles of proportionality
and distinction.

Barak, however, prefers to view Israel’s actions against “terrorists” as part of a balance between human
rights and the right to self-defence. Rather, in fact, human rights and international humanitarian law
provide that very balance within their own format. Attacks against civilians — no matter who the
perpetrators - are considered to be war crimes and, in some instances, crimes against humanity. The
perpetrators, and their commanders, of these acts should be prosecuted. Barak’s interpretation is that
there should be a balance between security and human rights — as if to forego human rights would
guarantee security. Indeed human rights are the foundation of security not the adversary.

The Israeli Supreme Court (sitting as the High Court of Justice) has consistently granted impunity to the
Israeli military establishment — on issues of torture, home demolition, compensation claims by
Palestinian civilians for damage not warranted by military necessity, among other issues. In his piece
Barak assesses what the implications of such impunity granted to the military would be on a state level,
citing United States Justice Jackson in a case taken to the United States Supreme Court which tackled the
delicate balance between civil-military relations in the context of racial discrimination against a United
States Citizen:

...A military order, however unconstitutional, is not apt to last longer then the military
emergency...But once a judicial opinion rationalizes such an order to show that it
conforms to the Constitution, or rather rationalizes the Constitution to show that the
Constitution sanctions such an order, the Court for all tie has validated the principle of
racial discrimination in criminal procedure...The principle then lies about like a loaded
weapon that can bring forward a plausible claim of an urgent need...a military
commander may overstep the bounds of constitutionality, and it is an incident. But if we
review and approve, that passing incident becomes the doctrine of the Constitution.
There }5 has a generative power of its own, and all that it creates will be in its own
image.

The Israeli Court has created a monster, the military, in the image of the impunity which it has
traditionally granted. All of this has been carried out in the name of “security”.

The Madrid Conference on Terrorism in March 2005, of which PCHR was an active part, made it clear in
the Declaration of Principles that the most effective response to terror is the development of systems of
human rights set in the context of genuine democracy.

So long as Israel continues to undermine the rule of law it sets a dangerous precedent that allows others
to follow suit. Lack of respect for the law creates lawlessness which invites chaos, oppression and
deprivation which, in turn, invite terror into the equation. The party responsible for this equation is
Israel. The muted international response to Israeli behaviour has further diminished the status of
international law and of the principle of the rule of law. Until this occurs the effects of Israeli impunity
will continue to be drastic. Unless international law is implemented, through substantial and real
pressure from the international community, Israel’s military and political establishment will continue to
occupy Palestine, to violate international law and to behave without reference to the principles of the law.

7 Toyosaburo Korematsu v. United States, 323 U.S. 214 (1944) United States No. 22, available at
http:/laws.findlaw.com/us/323/214.html .




Section II: Implementation of International Law

In his essay on the issue of enforcement of human rights in the OPT, Special Rapporteur for the OPT,
John Dugard suggested that an Advisory Opinion from the ICJ might, in itself, be the starting point for
improved Israeli application of international law even if Israel rejected the opinion itself.'® On 9 July
2004 the ICJ handed down their advisory opinion on the legal consequences arising from the construction
of the Wall being built by Israel in the Occupied Palestinian Territory."” The opinion was met with
immediate rejection by Israel and the United States of America (USA). However the ICJ Advisory
Opinion can still become a public focal point around which Israel’s illegal activities can be exposed and
stopped.

PCHR believes that the primary responsibility for the implementation of the Fourth Geneva Convention
rests with the High Contracting Parties. PCHR further contends that it is the ICJ Advisory Opinion
which is now also need of implementation and calls on the High Contracting Parties, the UN, civil
society and international organisations to each play their role in ensuring that the Advisory Opinion is
implemented.

1. The International Court of Justice Advisory Opinion on the Wall.
The Opinion issued by the Court was clear and almost entirely unanimous. It found that:

e The Court had jurisdiction to issue an Advisory Opinion and that it would issue one in accordance
with the request from the UNGA;

e That the construction of the Wall by Israel is contrary to international law;

e That Israel is under an obligation to terminate its breaches of international law — i.e. to stop
construction, dismantle the Wall and repeal the legal regime which made it possible.

e Israel is under an obligation to make reparation for all damage caused by the Wall in the OPT
including in East Jerusalem.

e All States are under an obligation not to recognise the illegal situation resulting from the Wall and
not to render aid or assistance in maintaining it.

e All States Parties to the Fourth Geneva Convention have an obligation to ensure compliance by
Israel.

e The UNGA and the UNSC should consider what further action to take to bring an end to the illegal
situation resulting from the construction of the Wall.

At an early stage in the aftermath of the ICJ’s decision the Israeli authorities and the State Department of
the USA objected to the findings of the Court and indicated that the opinion could be ignored by Israel as
it was advisory rather then binding. This politicisation of international law facilitates impunity the
granted to the state of Israel by member-states of the international community.

However one of the Court’s members, Justice Higgins, in her separate opinion, elucidates the issue of the
legal obligation arising from the Court’s decision. She follows on from the ICJ’s decision in the 1971
Advisory Opinion in relation to Nambia®, and from Article 24 and 25 of the United Nations Charter, that
even though the judgment is an advisory one “the legal consequence for a finding that an act or situation
is illegal is the same™'. In practise those states which object to the advisory nature of the Court’s
decision are still under a clear legal obligation to behave in the same fashion as if the opinion was

'8 J. Dugard, ‘Enforcement of Human Rights in the West Bank and Gaza Strip’, in International Law and the
Administration of Occupied Territories, E. Playfair, ed. (1992), at p. 473-4.

1 On 8 December 2003 the General Assembly by resolution ES-10/14, decided, in accordance with Article 96,
paragraph 1, of the Charter of the United Nation to request an advisory opinion. The request for the advisory
opinion requested the ICJ to numerate the legal consequences of the construction of the wall in the context of the
international law and Security Council and General Assembly resolutions.

? Legal Consequences for States of the Continued Presence of South Africa in Nambia (South West Africa)
notwithstanding Security Council Resolution 276 (1970).

2L Op. cit. 1 Separate Opinion of Judge Higgins at para. 38.



binding: not to recognise the illegal situation resulting from the construction of the Wall and not to render
aid or assistance which might maintain this situation. The Opinion itself is not binding but the law upon
which it is based is clearly binding.

The ICJ Advisory Opinion - confirmation or clarification of international law?

The Israelis have also criticised many aspects of the decision including stating that the ICJ did not merely
confirm international humanitarian law within the context of pre-existing interpretations but elaborated
and/or provided additional weight to international humanitarian law.

The ICJ confirmed the Article 1 obligation of the High Contracting Parties, stating that:

In addition, all the States Parties to the Geneva Convention relative to the Protection of
Civilian Persons in Time of War of 12 August 1949 are under an obligation, while
respecting the United Nations Charter and international law, to ensure compliance by
Israel with international humanitarian law as embodied in that Convention.*

The ICJ Advisory Opinion also provides some limited methodology on the means of implementation of
both the opinion and of international humanitarian law in the OPT. The Court expressed the specific
view that:

The United Nations, and especially the General Assembly and the Security Council
should consider what further action is required to bring to an end the illegal situation
resulting from the construction of the wall and its associated régime, taking due account
of the present Advisory Opinion.”

This opinion came in light of the emphasis placed by the Court on the continuing obligations of the High
Contracting Parties to “ensure respect” for the Fourth Geneva Convention as well as the obligation on
states not to “render aid or assistance in maintaining the situation.”**

However, for the present purposes, the debate simply serves to undermine the Advisory Opinion for
political purposes. International law is indisputably clear, in and of itself, in relation to the international
obligations of states arising from the Fourth Geneva Convention. The ICJ’s role was to illustrate that
these pre-existing obligations require an end to the illegal situation arising from the construction of the
Wall and all other breaches of the Fourth Geneva Convention and international human rights law relating
to that.

One of the problems conceded against the ICJ’s decision is that it does not elaborate enough on how
these obligations should be enforced. Rather, in fact, the Court establishes itself as clarifying certain
principles so that the UNGA can be assisted in fulfilling its own obligations towards the Palestinian
people. Justice Higgins states that “The request is... on the basis of our opinion, [to facilitate the UNGA]

to exercise powers over the dispute””.

PCHR believes that it is an imperative that the member states of the UN, through the UNGA or the
UNSC, resolve to immediately convene a meeting of the High Contracting Parties to ensure
implementation of the judgment.

Military necessity

The ICJ in its Advisory Opinion also deals directly with the claim by Israel that its actions are motivated
purely by military necessity to protect its own citizens. International humanitarian law does contain
provisions enabling military exigencies to be taken into account in certain circumstances such as Article

2 Op. cit. 1 at para. 159.

2 Ibid, at para. 160.

% Ibid. at para. 159.

5 Ibid, Separate Opinion of Judge Higgins at para. 12.



53 of the Fourth Geneva Convention relating to property destruction.” However, the Court clearly
rejects that the property destruction resulting from the construction of the Wall can be justified on the
basis of military necessity:

The Court ... is not convinced that the specific course Israel has chosen for the wall was
necessary to attain its security objectives. The wall, along the route chosen, and its
associated regime gravely infringe a number of rights of Palestinians residing in the
territory occupied by Israel, and the infringements resulting from that route cannot be
justiﬁ%d by military exigencies or by the requirements of national security or public
order.

In fact, the ICJ notes that, according to the Secretary-General of the UN Report, the planned route would
incorporate a large part of the occupied West Bank territory in what Israel calls the ‘Seam Zone’ (the area
between the Green Line®® and the West Bank Wall) and 80 per cent of the settlers, illegally, residing in
the OPT. The Advisory Opinion concludes that:

The Court considers that the construction of the wall and its associated regime create a
“fait accompli” on the ground that could well become permanent, in which case ... it
would be tantamount to de facto annexation.”

In his separate opinion Judge Elaraby supports this view, quoting Professor Michael Schmidt, who states
that military necessity “...is a principle of limitation, not authorization. In its legal sense military
necessity justifies nothing.*® The Israeli military uses the claim of military necessity to justify the
destruction of homes and land during large-scale ground incursions into civilian areas. This clear
statement by Judge Elaraby illustrates not only the flawed premise upon which the Israeli argument is
built but also has implications for those responsible for the enforcement of international law. Such a
responsibility, in respect of the Fourth Geneva Convention, lies with the High Contracting Parties to that
Convention.

Judge Elaraby pursues his argument, in the specific context of the Wall, and states that:

[T]he destruction of homes, the demolition of the infrastructure, and the despoilment of
land, orchards and olive groves that has accompanied the construction of the wall cannot
be justified under any pretext whatsoever.’'

Although in disagreement with much of the reasoning employed by the ICJ itself, Judge Higgins
confirms that even if the Wall itself was considered to be an act of self-defence, under Article 51 of the
United Nations Charter “...it would need to be justified as necessary and proportionate.”* Judge
Higgins goes on to say that neither necessity nor proportionality have been demonstrated in the case
presented to the Court.

Its is notable that in the aftermath of “Operation Rainbow”, a large scale military incursion in the densely
populated civilian area of Rafah town and refugee camp during May 2004, PCHR, and a number of other
human rights organisations, applied before the Israeli High Court of Justice for a definition of the term
“military necessity”. Over a year later this Court has still not adjudicated on the definition or limitation
of this term.

% Article 53 states that “Any destruction by the Occupying Power of real or personal property ... is prohibited,
except where such destruction is rendered absolutely necessary by military operations”.
2 Op. cit. 1 at para. 137.
% The delineated 1949 West Bank Armistice Line.
» Op. cit. 1 at para. 122.
39 Op. cit 1 Separate Opinion of Judge Elaraby at para. 3.2 cited M. Schmidt, ‘Bellum Americanum: The U.S. View
of Twenty-First Century War and its Possible Implications for the Law of Armed Conflict’ (1998), 19 Michigan
Journal of International Law, p1080
> Ibid.
32 Ibid. Separate Opinion of Judge Higgins at para. 35.
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The illegal situation arising from the construction of the Wall

The construction of the Wall in the territory of the West Bank is designed to facilitate the annexation of
lands surrounding Israeli settlements (which were established in breach of international humanitarian
law). Israel is using the land to develop a system of protected population blocs which will ensure that
Palestinian towns and villages in the West Bank territory will be separated from each other — divided by
heavily fortified illegal Israeli settlements. By dividing and surrounding the West Bank Wall will annex
up to 58% of Palestinian land and portion the West Bank into four distinct Bantustans.** The Wall,
which is mostly being built on occupied territory®, will annex huge tracts of agricultural land, will divide
communities, villages and neighbourhoods making life intolerable for many Palestinians. It will place
severe restrictions on freedom of movement and assembly while also destroying many businesses and
farms. Based on the revised route of the Wall announced by the Israeli Cabinet in February 2005, the
Wall will trap approximately 49,400 West Bank Palestinians living in 38 villages and towns between the
Green Line and the Wall on land that constitutes some of the most fertile land in the West Bank.*®
Occupied East Jerusalem will be completely cut-off from the rest of the West Bank and civilians will be
unable to travel freely between these areas or to and from the Gaza Strip.*’

The process of building the Wall itself places Palestinian civilian communities under severe restrictions,
including closures and curfews, restrictions on the right to freedom of movement that affects greatly
business, social and community life. Over 825,000 Palestinians will be affected by the construction of
the Wall. **

The ICJ found that the construction of the Wall was in breach of Article 49 of the Convention (relating to
deportation, transfers and evacuations), Article 53 of the Geneva Convention (property destruction) and
of Articles 46 and 52 of the Hague Regulations. It is important to note that breaches of both Articles 49
and 53 constitute grave breaches of the Convention and as such High Contracting Parties are under an

obligation “to search for ... and bring such persons before its own courts™”’.

2. The Israeli Response to the ICJ Advisory Opinion

Necessity is the plea for every infringement of human freedom. It is the argument of tyrants,
it is the creed of slaves.
- William Pitt

The Advisory Opinion issued by the ICJ on 9 July 2004 represented a watershed for the campaign to
enforce the inalienable human rights of the Palestinian people to have the 38 years of Israeli occupation
of their land brought to an end. The decision involved the international court assessing the security
considerations of the Israeli state and balancing them with the obligations of Israel as an occupying
power, as those obligations are detailed in international humanitarian law and international human rights
law.

* For a full analysis on this figure please see PCHR s position paper, Securing the Wall from International Law: An
initial response to the Israeli State Attorney (April 2005), available at
http://www.pchrgaza.org/Interventions/Securing%20the%20Wall.pdf.

** The disparity between Palestinian and Israeli statistics on this matter can be explained by the fact that Israel does
not include occupied East Jerusalem, any of its currently existing settlements or military posts, all of which
currently annex Palestinian land and are illegal under international law.

*% According to UNOCHA, only 20 per cent of the Wall runs along the Green Line. See UNOCHA, The
Humanitarian Impact of the West Bank Barrier on Palestinian Communities, Update No. 5 (March 2005), available
at http://www.humanitarianinfo.org/opt/.

% Ibid. In fact, this statistic does not include the approximately 45,800 residents of Qalqiliya village that
completely encircles the village and where entry is only through one checkpoint (currently unmanned).

37 In the week beginning 3 July 2005 the Israeli Cabinet ordered for the pace of construction of the Wall around to
Jerusalem to be increased and set a new deadline of 1 September 2005 for this section’s completion.

3 See Op. cit. 35. This figure includes approximately: (1) 49,400 West Bank Palestinians living between the Wall
and the Green Line: (2) the 45,800 residents of city of Qalgilya which is completely encircled by the Wall; (3)
230,000 Palestinians holding East Jerusalem IDs; and (4) more than 500,000 Palestinians living within 1 km of the
Wall (including those Palestinians living to the east of the Wall who may need to cross it to get to their farms, jobs
and services).

3 Article 146, Fourth Geneva Convention.
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The attempt by Israel, thus-far immensely successful, to annex Palestinian territory through the use of
illegal settlements and through construction of the Wall was condemned out rightly by the ICJ. So was
the “associated regime” of the Wall which, the Court remarked, had resulted in hundreds of thousands of
Palestinians being directly effected and deprived of a litany of human rights as well as the observed
violations of international humanitarian law. Despite this, the Israeli state refused to implement the clear
legal decision of the Court. Instead, Israel accelerated the pace of construction of the Wall and continued
to impose this “associated regime” (the Israeli Cabinet recently announced the section of the Wall around
Jerusalem will be finished by 1 September and the rest of the Wall by the end of 2005).

The official response

The official Israeli response has, broadly come in the form of three separate elements: (1) the Beit Sourig
decision (Beit Souriq Village Council v. The Government of Israel, HCJ 2056/04*° decision of the Israeli
High Court of Justice; (2) the response by the Israeli State Attorney to the Israeli High Court of Justice
(in the case of Boudrous and Shubka)*'; and (3) the February and July 2005 decisions by the Israeli
Cabinet. This section intends to deal with each issue, in particular focusing on the response by the Israeli
High Court of Justice which has sanctioned the behaviour of the Israeli political and military
establishment. The Israeli High Court of Justice has in fact deliberately strayed away from issues that
are deemed “sensitive” such as settlements and granted blanket approval. Simultaneously the
international community has failed to ensure Israeli respect for international law and Israel has utilized
this failure to continue with its policies.

Responding to a recent petition brought by residents of Azun village in the north of the West Bank the
Israeli government stated that moving the Wall would be very expensive. This means that the Israeli
government is admitting that the Wall is no longer a temporary affair but rather a permanent structure
designed to change the “facts on the ground”.** This is a change in the official Israeli position — which
has consistently argued that the Wall is temporary structure which can be dismantled at any time. “The
inconvenience caused to Palestinians by the security fence is temporary and reversible[...]”.*

The Beit Souriq decision

The decision in the Beit Sourig case came as part of a wave of petitions brought by civil society activists
in Israel against the Wall. However, this decision was the first time in which an Israeli court found a
section of the Wall to be illegal. The judgment ordered the annulment of thirty kilometres (kms) of
walls and fences, out of the planned forty kms, The decision in the Beit Sourig case dealt with two
central questions: the question of military necessity and the legal basis for the route of the wall.

The decision was heralded internationally, particularly given the timing of its release (a matter of weeks
before the declared release date for the ICJ Advisory Opinion) as representing Israel’s serious legal
intentions in respect of the Wall. However, as Michael Sfard, explains:

The court’s decision on the issue of authority is thus twofold: A. The barrier [sic] is
necessitated by security needs B. International humanitarian law authorizes such
construction if this construction is motivated by military necessity. **

As illustrated, earlier on, the ICJ Advisory Opinion deals specifically with this issue of military necessity
— stating explicitly that Israel is not justified in constructing anything under the principle of military

0 Available at http://elyon].court.gov.il/files_eng/04/560/020/a28/04020560.a28.pdf.

! Available (only in Hebrew) at http://www.court.gov.il/heb/index.htm.

Y. Yuval, State to High Court: Fence Route not Determined by Security Considerations, Haaretz (7 April 2005)
at www.haaretz.com.

# Available at

http://securityfence.mfa.gov.il/mfm/web/main/document.asp?Subject]ID=45221&MissionlD=45187&Languagel D=

0&StatusID=0&DocumentID=-1 .

* M. Sfard (Hamoked), The Fight Against the Separation Wall: The Legal Front in Israel, presented at the UN
International Conference of Civil Society in Support of the Palestinian People, New York, September 13 — 14 2004,
available at www.hamoked.org, at p. 6.
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necessity. Rather the principle of military necessity is one that permits selective and limited destruction
of property.

On the second question the Israeli High Court of Justice suggested that the Wall in the area of Beit
Souriq did not adhere to the principle of proportionality. The Court raised its concerns over the “injury
caused to local inhabitants”. However, international humanitarian law is founded on two central tenants
— one of which is, indeed proportionality. The other is distinction. The principles of proportionality and
distinction mean, respectively, that any military activity (even the Israeli High Court of Justice considers
the Wall a military activity) must be in proportion to the threat posed against it and that it must
distinguish between combatants and non-combatants. In practise, there is no system of checkpoints,
cameras, walls and fences that can tell the difference between a combatant and a civilian. As such the
entire Wall (and not merely thirty kms of it) applies a principle of collective punishment on the entire
Palestinian civilian population of the OPT.

Israeli civil society has chosen to see the Beit Sourig decision as one that limits the scope of operation of
the military in choosing the route of the Wall. There can be no doubt other then that Palestinian civilians
and civil society view the Beit Sourig decision as an attempt by the Israeli court to grant comprehensive
permission for the construction of the Wall while trying to present a peaceful face to the outside world.

The Response of the Israeli State Attorney™

The second level of the reaction was after the Israeli High Court of Justice was compelled to request the
Israeli government’s response to the ICJ Advisory Opinion during a hearing on a detailed petition on the
construction of the Wall regarding the West Bank villages of Shukba and Boudrous. The response,
delivered six months late, was released on 23 February 2005 and came in the form of the publication of a
180-page statement from the prepared by Osnat Mandel, head of the High Court Section of the State
Attorney’s Office and Avi Licht, a Senior Deputy to the State Attorney.

The document, thus-far released only in Hebrew, is divided into two sections. The first part explains the
Israeli rationale in building the Wall and challenges the Advisory Opinion’s balancing between the
military necessity of the Wall and the impact on the Palestinian population. The second section responds
to the ICJ Advisory Opinion and addresses the specifics of the Boudrous and Shubka petition.

This written response by the Israeli establishment fails to adhere or even address the following principles
in assessing their own role:

e The principles of proportionality and distinction in international law: the Israeli document spends 80
pages detailing the “necessity” of their actions but does not adhere to these fundamental principles,
which are clearly delineated in the ICJ Advisory Opinion. Despite this, the Israeli position is that
they are committed to the rules of international law.

e Respect for the ICJ Advisory Opinion: the Israeli claim is that the ICJ Advisory Opinion is outdated
and based on factually incorrect information. The Israelis state “...it relies on little and inaccurate
facts that were submitted in a biased manner.”*® However the information is as factually up-to-date
and correct as the entire collection of UN agencies allow and the mandate of the UN agencies is not
be biased but to record and report the facts and to present them to the Court.

e Opinion is advisory: using a trick of language the Israeli claim goes to great pains to emphasise that
the opinion issued by the Court is advisory. Indeed Israel is capable, and freely does so, of quoting a
large body of international law, which illustrates the role of advisory opinions in international law.
What the Israelis do not address is the genuinely central question that while the Opinion itself is
advisory the law upon which it is based is not.

* The Israeli response has not been fully translated into either Arabic or English. To this end PCHR has translated
key parts of the document into English. In this document it will be referred to as ‘Summary of the Response’.
PCHR’s Legal Unit has also examined the full text of the document for other essential legal nuances. A more
detailed response is available in PCHR’s Position Paper, Securing the Wall from International Law: An Initial
Response to the Israeli State Attorney (April 2005), available at
http://www.pchrgaza.org/Interventions/Securing%?20the%20Wall.pdf.

* Summary of the Response at para. 550.
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e That military necessity is not a justified defence for Israeli actions: again the Israeli position is to fall
back the justification that the ICJ Advisory Opinion is not “a supportable conclusion” because of
biased and insufficient evidence. However, the principle of military necessity in the ICJ Advisory
Opinion is one of limitation. In the substantive document, the Israelis seek to illustrate that it is one
of permission.

The February Cabinet decision

On 20 February 2005, the same day as the Cabinet announced a timetable for the ‘disengagement’ plan
the decision was taken to alter the route of the Wall. The decision was made in accordance with the Beit
Sourig decision by the Israeli High Court of Justice in that it purported to apply principles of
understanding towards the Palestinians. This July the Israeli Cabinet decided that some of the areas
subject to further examination by the Cabinet would be enclosed by the Wall.

Under the revised route, the Wall will lengthen to 670 kms long compared to 622 kms of the previous
route (including capturing the large settlement blocs of Ma’ale Adumim although the bloc of
Ari’el/Emmanuel has yet to be decided). UNOCHA in their analysis of the February 2005 decision noted
that overall the land area located between the Wall and the Green Line decreased this was largely due to
a shift of the Wall in the south Hebron area only. The planned route of the Wall around the large
settlement blocs of Ma’ale Adumim and Ari’el/Emmanuel was marked “subject to further inter-
ministerial examination” but the proposed routes in these areas will cut more than 45 and 42 per cent
respectively across the West Bank (departing respectively 14 and 22 kms from the Green Line).” In
particular, the planned route around Ma’ale Adumim settlement will restrict the movement between the
North and South and effectively cut the West Bank in two. Further, for East Jerusalem ID holders it will
further increase their existing movement restrictions.

In effect, the Cabinet took the Beit Sourig decision and used it to facilitate its expansionist aims with
some minor alterations. This illustrates how the Israeli system, courts, judicial and military operate in
compliance with one another in order to achieve long term strategic goals.

3. Implementation Mechanisms for the ICJ Advisory Opinion

The most severe risk arising from the landmark opinion delivered by the ICJ is that it will simply be
ignored. Already many have accepted the Wall as a fact on the ground. However, as the Wall continues
to impose a stranglehold onto the Palestinian civilians in the West Bank, it will become increasingly
apparent that daily life is intolerable for those civilians.

To this end it is an imperative that the decision on the Wall is not forgotten. The Namibia Advisory
Opinion, often compared to the decision on the Wall and cited continuously throughout the presently
discussed Advisory Opinion, took 19 years to implement. This is 19 years that Palestinian civilians do
not have.

The work within the Israeli judicial system has failed to produce any significant results, beyond the oft-
touted Beit Sourig decision of the Israeli High Court of Justice, and the supposed move towards
international humanitarian law by elements of the Israeli legal establishment is happening at a rate that
will have no holistic impact over the coming years. The role which various actors, such as foreign
governments, inter-governmental organisations (IGOs) and civil society, must play will be the essential
factor in making a significant impact on tearing down the Wall.

The High Contracting Parties to the Fourth Geneva Convention

As stated earlier the ICJ gave affirmation to the concept that the High Contracting Parties have a distinct
and clear obligation to involve themselves in the conflict to ensure respect for the Convention. The High
Contracting Parties have an obligation acting independently or collectively through IGOs and/or
collectively as the High Contracting Parties to “ensure respect” for international law.

7 0p. cit. 27.
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PCHR calls on them to ensure that as States parties to the Convention, both individually and collectively,
they:

o Refuse to recognise the illegal situation arising from the Wall and its associated regime;

e Immediately convene a meeting of the High Contracting Parties which will actually take action to
ensure the implementation of the Fourth Geneva Convention;

o That the European Union (EU) and its member states use the mechanisms freely available to them to
ensure that: (1) EU-Israel Association agreement is activated in accordance with article 2’s
stipulations on human rights; (2) No companies within the jurisdiction of the EU render material aid
or assistance which will support the regime resulting from the Wall and that the EU introduce and
operates a system of certification to oblige companies to prove this; (3) EU does not fail to address
the question of Israeli human rights violations under the cover of “addressing Israel will force us to
confront the Palestinians” — as human rights organisations support the implementation and upholding
of the rule of law equally by the Israeli and Palestinian authorities; (4) EU re-compose its
neighbourhood policy to include enforcement measures against the state of Israel when it does not
meet the benchmarked terms of this policy. As the Israeli authorities do not believe that any problem
exists they, therefore, do not concur with the principle of benchmarking; and (5) EU effectively
monitors the goods which originate in the illegal Israeli settlements and ensures that they are
prohibited from sale inside the EU, irrelevant of the tax provisions currently applied to them.

e That the government of the USA move to act in accordance with its obligations under international
humanitarian law, and as a member of the UNSC, including by: (1) refusing to comply with the 1989
Land Lease and Purchase Agreement which stipulates that the Embassy of the USA should be moved
to Jerusalem; and (2) Pursuing finances which are ploughed into supporting the illegal situation
arising from the construction of the wall with the same diligence that it pursues drug money; and

o That all States which have enacted the Statute of Rome of the ICC into domestic legislation (such as
the United Kingdom, Canada, Germany, Australia, New Zealand and Sweden) pursue legal cases
under the Rome Statute as well as previously available remedies. This allows circumvention of the
fact that Israel is not a signatory to the Rome Statute of the ICC and further, in many cases, allows
States to by-pass the statute of limitations included within the Statute itself.

United Nations

The UN holds a special position in relation to the question of Palestine having inherited this role from the
League of Nations. In keeping with this, the ICJ Advisory Opinion stipulates very specifically that its
decision was issued to assist the organs of the UN in carrying out their tasks. The Court therefore makes
specific recommendations that both the UNSC and UNGA should “consider what further action is
required to bring an end to the illegal situation™*.

However, the current situation, in relation to the UNSC, is that it is unlikely to take any particular action
as one of its members, the USA, has rejected the opinion of the Court out-of-hand. With this in mind a
special responsibility lies with the UNGA, which can use the Uniting for Peace Resolution (Res. No.
377A(V)) to take certain action (in the case where the UNSC fails to do so) and which is entitled to
create bodies with powers beyond its own mandate. As such, PCHR calls on the UNGA to utilise the
following available mechanisms until such time as the ICJ Advisory Opinion is completely implemented:

e Use the Uniting for Peace Resolution to: (1) establish a sanctions committee against Israel; and (2)
suspension of credentials for Israeli delegation to the UN;

e Act in keeping with UNSC Resolution No. 54/1948 which as a Chapter VII action and, being as yet
an unresolved matter, allows other actions to be taken against Israel in accordance with Chapter VII;

e Declare the Roadmap in contravention of international law, and withdraw support from the Roadmap
process, because its position on settlements is in direct contravention of the ICJ Advisory Opinion
and international humanitarian law;

*® Op. cit. 1 at para. 163.
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e Affirm that the Gaza ‘disengagement’ will maintain the occupation in its legal and physical form and
that Israel will carry primary responsibility for the OPT;

e Instruct the Commissioner General of the United Nations Relief and Works Agency for Palestine
Refugees in the Far East (UNRWA) to take a claim to the United Nations Compensation
Commission for any related destruction; and

e That the treaty bodies of the United Nations be utilised as effective monitoring tools for the breaches
of human rights provisions stipulated by the ICJ Advisory Opinion, including: (1) the use of
procedures for urgent matters; (2) conducting follow-up investigative reports which contain specific
recommendations; and (3) holding inter-committee meetings to ensure cooperation and stringent
application of obligations.

Civil Society

Civil society’s purpose is to act as the conscience of the world. Human rights organisations, in the
broadest sense of that term (encompassing economic and social rights and civil and political rights) are
obliged to record, report and advocate on the basis of their records. Civil society’s role as Michael
Edwards, Director of the Ford Foundation’s Governance and Civil Society Program describes it, must be
to ensure:

e the nature of the good society;
e the rights and responsibilities of citizens;
e the practices of politics and government;

e how to live together peacefully through the reconciliation of individual autonomy with collective
aspirations; balancing freedom and its boundaries; and

e marrying pluralism with conformity so that complex societies can function with both efficiency and
justice.

The Madrid Summit on Democracy, Terrorism and Security held in March 2005 included civil society as
a key actor in the principles which it developed which are designed to ensure the rule of law and the use
of democracy to combat extremism:

Citizens are actors, not spectators. They embody the principles and values of democracy.
A vibrant civil society plays a strategic role in protecting local communities, countering
extremist ideologies and dealing with political violence.*

As such international, Palestinian and Israeli civil society play an integral role in educating the public
about the role and position of justice which arises from the occupation, enhancing and involving the
public and in ensuring that these messages have a substantial impact on the practice and policy of
government.  This role includes recording and reporting, advocacy and legal work and promoting
divestment from companies assisting Israel in their violations of international law.

Recording and Reporting

A unique aspect of the role of Palestinian civil society, in particular, is to use its special position on the
ground to record the daily violations of international humanitarian and human rights instruments.
Fieldworkers, who put themselves at considerable risk carrying out this task, across the OPT, collect
general statistics, personal testimonies and legal affidavits for later use by civil society. This element of
the work of NGOs is especially significant as without it none of the other work would be possible.

* As cited in N. Chandhoke, What the Hell is “Civil Society?”, www.opendemocracy.net (2005), available at
http://www.opendemocracy.net/debates/article-3-122-2375 .jsp#two.
%0 The Madrid Principles, 11 March 2005, available at http://english.safe-democracy.org/agenda/the-madrid-

agenda.html.
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Advocacy and Legal Work

Palestinian, Israeli and international civil society must continue to use the recorded facts on the ground to
influence government through advocacy meetings and welcoming members of international civil society
to witness the effects of the Wall on civilian life. Where advocacy does not work then it is a fundamental
necessity to use legal avenues as the primary means of enforcing the law.

Palestinian and Israeli NGOs continue to use the Israeli military and civil court system, though to little
avail, in order to restore the balance of justice. As discussed later, however, the intimate ties between the
judicial, political and military sections of Israeli society have facilitated the policy of impunity that
exists. To this end, prosecutions are extremely rare and legal findings in favour of Palestinian civilians
operate at a level which assumes itself to be beyond international law.”'

Despite the work by Israeli civil society to educate and to use legal methods against its own government,
such advocacy continues to prove ineffective and can only be operated in the context of a broad
campaign to ensure that international legal remedies are enforced. To this end international and
Palestinian civil society are already processing cases against Israelis accused of war crimes and grave
breaches of international humanitarian law. It is now essential that such cases are built, on sound legal
footing, against those responsible for realising the illegal situation arising from the construction of the
Wall. In Switzerland and Belgium, High Contracting Parties have played a role in politicising
international law by changing domestic laws to prevent the prosecution of Israelis accused of war crimes.

There is also an obvious legal channel in the ICJ’s declaration that no aid or assistance should come to
Israel which would support the construction of the Wall or the legal consequences arising from it. Civil
society must, in light of this, look at individual states, agreements or trans-national organisations that are
violating this and take firm legal action against them.

A model for this type of action is the campaign being run against Caterpillar Inc. which has had
considerable impact on the firm itself. The international boycott campaign has been supported by a
lawsuit filed against Caterpillar Inc. in the USA by the Center for Constitutional Rights and PCHR. It
will be necessary to build on such actions by taking cases against all such organisations whose
contribution to the Israeli state can be recorded and delineated in a fashion which illustrates the clear
breaches committed by such companies of international law.

Clear opportunities also exist in respect of examining the possibility of pursuing the EU itself (under for
instance Article 2 of the EU-Israel Association Agreement), companies operating from and with the
sanction of the EU and individuals who may be resident within the EU, through legal channels. The
responsibility falls on civil society to ensure that evidence is collected, that legal cases are built and that
any government which tries to evade its responsibilities for political reasons is pursued through domestic
courts.

Finally the ICJ’s clear statement that Palestinians are entitled to restitution and compensation for the
damages relating to the illegal situation arising from the Wall. NGOs are already working through the
Israeli court system applying for compensation on behalf of Palestinian victims of human rights
violations. However due to the legal restrictions placed by Israel on the claims process these cases are
extraordinarily costly and will require substantial international support from donors if the stipulations of
the ICJ Advisory Opinion are to be realised.”

Divestment from Companies involved in the Wall and in conducting other violations of international law

The Methodist Church in the USA has already begun a programme of selected divestment from
companies involved in supporting the occupation and supporting the regime associated with settlements

°! Human Rights Watch observed in their recent report, Promoting Impunity: The Israeli Military’s Failure to
Investigate Wrongdoing, 23 June 2005, available at www.hrw.org, that the IOF have carried out only 74
investigations of the use of lethal force during the second Intifada,

> These restrictions include obliging Palestinians, but not Israelis, to pay approximately 4% of the total
compensation sum as an advance payment — if they lose the case the money is not returned.
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and the Wall. Setting certain conditions, which would determine which companies they should divest
from allowed them to pursue, in a targeted fashion, those companies whose support to Israel was
allowing Israel to continue breaching international law.

Those conditions included divesting from:

e Products used by the Israeli police and military;

e Products of strategic importance to maintaining the illegal situation and/or activities;

e Companies who have facilities on occupied land;

e Companies whose products and services are supplied to settlements; and

e Companies that somehow support violence and/or are involved in the construction of the Wall.
PCHR calls on religious institutions, trade unions, human rights NGOs and any other associated or
ethical organisations to immediately divest from such companies. Further, those companies in the
financial services industry who are managing or advising on ethical investment portfolios apply these
conditions to their policies.

International Organisations

Although not stipulated in the ICJ Advisory Opinion itself international organisations are under an
obvious obligation to comply with those same rules of which they are a function — international law.
Consequently the World Bank, the International Labour Organisation, the International Monetary Fund
and the World Trade Organisation have certain obligations:

e Not to act outside their mandate in spite of requests from the Israeli authorities to do so;

e Not to provide material aid or assistance to the construction of the Wall or maintenance of the
associated regime, e.g. that the World Bank must continue to refuse to provide Israel with money to
build checkpoints inside the Wall;

e Not to take any action which might otherwise cement or establish the occupation as an irreversible
fact; and

e Uphold the provisions of their respective charters, including those which place limits on trade (e.g.
Article 20 GATT 1947) or those which place limits on support given to States.
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Section lll:  Impunity

Despite the widespread documentation of violations of international humanitarian law and human rights
instruments, Israel has also been granted blanket impunity by the international community. Despite
Israel’s repeated breaches and grave breaches of the Fourth Geneva Convention, the High Contracting
Parties have refused to take any firm action to ensure Israel respects the Convention. This has allowed
Israel to implement its fait accomplis strategy on the ground without any due regard for the rights
afforded to the Palestinian population under international humanitarian law.

1. Impunity and the Humanitarian Crisis

A direct consequence of the impunity granted by the international community to Israel has been a
deepening of the humanitarian crises in the OPT, especially in the Gaza Strip. Since the start of the
second [Intifida and continuing since the formal declaration of the ceasefire between the two sides in
February 2005, the Israeli occupying authorities have systematically set out to destroy the economic,
social and cultural life in the OPT. The methodology used to achieve this aim has been multi-faceted.
There has been the steep increase in attacks on civilians and their property the effect of which, as shall
be shown later on, has grave economic and social consequences. Secondly, there has been the
comprehensive policy of closures imposed across the OPT, both internally and externally, which are
designed to truncate the OPT. Such a truncation involves the separation of various parts of the OPT
from itself, such as the Gaza Strip and the West Bank, but also involves restricting movement inside the
West Bank and inside the Gaza Strip, as well as complete isolation of the OPT from the outside world.

This policy of closures and curfews is implemented through military checkpoints both internally and
externally. Severe restrictions and daily humiliations are imposed on those who wish to travel within and
outside of the OPT. The World Bank recently detailed the steep decline in the Palestinian economy
stating that it was in the depths of “one of the deepest recessions in modern history...exceeding the scale
of economic losses suffered by the US in the Great depression, or Argentina during the recent financial
collapse.”™ The World Bank goes on to describe how the humanitarian crisis has resulted in 47% of
Palestinians living below the poverty line and 16% of Palestinians in deep or “absolute” poverty and not
being able to afford to meet their basic survival needs, despite humanitarian assistance.> The situation is
even more critical in the Gaza Strip where the poverty rate is at 68% and, according to UNOCHA,
expected to rise.”

While illustrating the horrific situation in the OPT, the World Bank clearly explains where the
responsibility for this economic and social crises lies:

The precipitator of this economic crises has been ‘closure’ — a multi-faceted system of
restrictions on the movement of goods and people ...Closures have cut through the web
of Palestinian economic transactions, raising the costs of doing business and disrupting
the predictability needed for orderly economic life.*®

Masked behind the diplomatic language of economics is the very real hardship being inflicted on
Palestinian civilians in towns and villages across the West Bank and Gaza Strip. One of the key effects
of the enforcement of closures and curfews through the military checkpoint system has been the
economic suffocation of the West Bank and the Gaza Strip. Business has not been conducted, students
have not attended universities in other jurisdictions and the sick and injured have regularly been denied
access to medical facilities.”’

>3 World Bank, Disengagement’, the Palestinian Economy and the Settlements, June 2004, available at
www.worldbank.org.
>* World Bank, Four Years — Intifada, Closures and Palestinian Economic Crisis: An Assessment, October 2004,
available at www.worldbank.org.
> UNOCHA, Review of the Humanitarian Situation in the occupied Palestinian territory in 2004, April 2005,
available at www.ochaopt.org.
6 Op. cit. 53 atp. 1.
57 Apart from the countless numbers who suffered from ritual humiliation at military checkpoints, and countless
others who were subjected to activities which would have a severe effect on their health, PCHR has recorded 66
Palestinian patients who were held and died at Israeli checkpoints since September 2000.
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The Gaza ‘Disengagement’ Plan

However, the economic and social crises in the OPT, is set to continue, according to the World Bank, and
in fact is likely to decline even further: “Bank projections point to further decline under the political
“status quo’.”> 1In light of this the World Bank draws particular attention to the economic and social
implications of the recently proposed Gaza ‘disengagement’ plan.

During the implementation of the ‘disengagement’ plan the Israeli military is planning to impose
comprehensive closures system all across the OPT and, especially, in the Gaza Strip. Such closures will
result in Palestinians being denied access to their land, employment, family, education and medical
facilities. The system of closures will be between communities, between the West Bank territory and the
Gaza Strip and the between OPT and the outside world. The situation will be especially acute for those
Palestinian communities which are encircled by or close to Israeli settlements and where residents entry
and exit is already tightly controlled by the Israeli military and whose population have suffered greatly.
These communities include al Mawasi (approximately 5,800 residents), al Siafa (190 residents) and al
Ma’ani (180 residents) in the Gaza Strip.

The system of closures is nothing new to the Palestinian people; however, during and after the
implementation of the ‘disengagement’ plan the system of closures will be institutionalised and long-
term. Palestinian civilians will be trapped in their homes and villages, while preparations are made for
the Israelis settlers to be removed, during the actual removal operations and when the Israeli military
redeploy to border areas.

Purposeful confusion on the part of the Israelis still surrounds the actual date when ‘disengagement’ will
take place (the start date has been delayed many times but is currently anticipated to be around 15 August
2005) and how ‘disengagement’ will be implemented — for instance it is not known how long
‘disengagement’ will take. However, it is anticipated well before the actual implementation of the plan
that wholesale closures will be instigated on Palestinian communities and the actual ‘disengagement’’
will take at a minimum six weeks. The Israeli military has announced that it its soldiers will remain
inside the settlements until as late as December 2005. Concerns for Palestinian families isolated during
‘disengagement’’ have caused UN agencies operating in the Gaza Strip to pre-position food and medical
supplies to ensure the welfare of the population.

The humanitarian crisis that has characterised the recent Intifada in the Gaza Strip will be
institutionalised under the ‘disengagement’ plan. Israel will continue to control access to the Gaza Strip
by land, sea and air and thus the daily lives of the approximately 1.4 million Palestinians trapped inside.
As the World Bank commented in their 2004 report on likely effects of the ‘disengagement’” plan on the
Gaza economy “without a major reform of the [Israeli] closure regime...the Palestinian economy will not

revive™”’.

The import of goods and services and the export of agricultural and other products from the Gaza Strip
will be at the pleasure of the Israelis who will control all borders and crossing points, including the only
international border with Egypt (Rafah International Crossing). Further, the airspace and territorial
waters will also continue to be under the authority of the Israelis — under the plan Palestinians are
prevented from reopening the international airport located in the southern Gaza Strip and prohibited from
building a new port that had earlier been destroyed.

What becomes clear is that Israel will compound the suffocation of the Gaza economy through the
permanent economic separation of the Gaza Strip from the West Bank, by controlling trade with their
only foreseeable trade partner, Egypt, and ensuring that the Gaza Strip cannot form direct trade routes
through international gateways opening in the Gaza Strip. The World Bank predicts that the poverty rate
will in fact climb under the current disengagement’ plan to as high as 72% in the Gaza Strip by 2006 and
unemployment will increase a further 6% during the same time frame.*

B Op. cit 53 atp. 2
% Ibid. at p. i.
% 1bid.
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Restrictions on the freedom of movement of Gazans will also continue. Such restrictions will limit
Palestinians based in the Gaza Strip from accessing universities abroad, advanced medical facilities not
available in the Gaza Strip and new employment opportunities. Israeli military positioned along Rafah
International Crossing Point will continue to be able to arbitrarily restrict the movement of Palestinians
as they have done throughout the recent Infifada.®’ Further, the small number of Palestinians
(approximately 5,000 out of 25,000 holding valid work permits before the second Intifada) currently
allowed access to Israel as a source of cheap labour will most likely be denied access permanently once
‘disengagement’’ has occurred.®

Significantly, the plan will also compound the isolation of the Gaza Strip from the West Bank in social
and cultural terms. The Gaza Strip will be permanently disconnected from the West Bank — families
continue to be separated, cultural ties already strained will completely disappear and the process of
nationhood dealt a permanent blow. The unified Palestinian national identity will be an impossible
dream.

The ‘disengagement’ plan will compound the suffering of the Palestinian people and institutionalise the
humanitarian crisis in the Gaza Strip.

2. Grave Breaches of the Convention

This section documents that as the belligerent Israeli occupation entered its 38" year, Israel authorities
continue to commit grave breaches of the Fourth Geneva Convention. Since the beginning of the second
Intifada (28 September 2000), approximately 2822 Palestinian civilians have been killed in the Gaza
Strip and the West Bank territory by either the Israeli military or settlers inside the OPT.*  These
killings which take place both in times of relative quiet and during military incursions and have been
coupled with a dramatic escalation in demolitions of homes and razing of agricultural land (extensive
destruction and appropriation of property not justified by military necessity). During the recent Intifida
and since the declared ceasefire in February 2005, Israeli authorities have continued to implement
policies of extra-judicial executions (wilfully depriving a protected person of their right to a fair and
regular trial), torture or other inhuman treatment, unlawful deportation and transfer, wilfully causing
great suffering or serious injury to body or health — all of which are defined in the Convention as grave
breaches under Article 147.

Wilful Killings

3291 Palestinians have been killed since the recent Intifada began (including 2822 civilians).** 2004 saw
an increase in the number of Palestinians killed - 834 Palestinians were killed as a result of Israeli
military action and settler attacks (including 667 unarmed civilians and 165 children).  The large
numbers of civilians killed throughout 2004 is the result of intensive and large-scale military incursions
into densely populated civilian areas, aerial attacks using military aircraft, the use of heavily armoured
vehicles including tanks against civilians and the use of sniper fire during times of relative calm. In
2005, despite the declared ceasefire in February 2005, 95 Palestinians have been killed during military
incursions, at checkpoints or at times of complete quiet (including 82 civilians and 27 children).

PCHR is concerned at the high number of killings of children throughout the OPT. Since the second
Intifada began 645 children, constituting approximately 20% of all civilian deaths, have been killed as a
result of Israeli military activities including at peaceful demonstrations, during military offensives/aerial
attacks into civilian areas and often during times of complete quiet.

%! For example, between April 2004 and February 2005 the Israeli military prevented Palestinians males aged
between 16 and 35 years from travelling through Rafah International Crossing Point.
62 Publicly, Israel has already committed itself to ending all access for Palestinians workers by the end of 2008 but
the strict closures already imposed at the Erez Military Checkpoint for passage of labourers to Israel already means
that only a small number of Palestinian workers are now allowed work permits and the Checkpoint is often closed
and access denied altogether.
% This figure does not include Palestinians killed while carrying out armed attacks inside Israel and settlements.
This figure has been complied by PCHR’s Fieldwork Unit and is valid up to 06 July 2005.
% This figures includes all deaths between 28 September 2000 and 7 July 2005.
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PCHR is particularly concerned at the increase of killings of children during times of relative calm,
particularly the deaths of children while in or near their homes, travelling to school or, alarmingly, at
school while sitting at their desks. During the first two weeks of October 2004 alone, PCHR documented
the deaths of 30 Palestinian children who were killed by the Israeli military.®®

In 2004, PCHR also documented an alarming trend of injuries and deaths of Palestinian children in
schools. A spate of such killing and injuries occurred in September/October 2004 in the southern Gaza
Strip. Documented below are details of a number such incidents.

Investigations conducted by PCHR reveal that at 07:45 on 7 September 2004, Israeli troops positioned in
the vicinity of “Neve Dekalim” settlement, west of Khan Yunis, opened fire at populated areas and
schools in Khan Yunis refugees camps. Four Palestinians civilians including two children were injured.
One of the children was 10-year-old Raghda ‘Adnan al-Assar’ who was sitting at her desk in an UNRWA
school, nearly 800 metres away from the source of the fire. She died from her injuries on 22 September
2004.

The killing of Palestinian school girl, 13 year old Iman Samir al Hams, in Rafah on 5 October 2000
received international coverage. The Israeli military shot dead Iman while she was on her way to school
at approximately 06:30. Iman was approximately 100 metres west of the Israel military post in Tal
Zo’rob area, an area along the Egyptian border, when she was killed. PCHR’s eyewitness reported that
four soldiers came out of a military post. They spoke to Iman and she knelt down. One of the soldiers
then shot her at least four times. They then approached her body and shot her several more times thus
‘confirming the kill’. Below is the transcript of radio communication at the time of Iman’s killing:

SENTRY: We spotted an Arab female about 100 meters below our emplacement, near the light
armored vehicle gate.

HEADQUARTERS: Observation post "Spain," do you see it?

OBSERVATION POST: Affirmative, it's a young girl. She's now running east.

HQ: What is her position?

OP: She's currently north of the authorized zone.

SENTRY: Very inappropriate location.

[Gunfire]

OP: She's now behind an embankment, 250 meters from the barracks. She keeps running east.
The hits are right on her.

HQ: Are you talking about a girl under ten?

OP: Approximately a ten-year-old girl.

HQ: Roger.

OP: OP to HQ.

HQ: Receiving, over.

OP: She's behind the embankment, dying of fear, the hits are right on her, a centimeter from her.
SENTRY: Our troops are storming toward her now. They are around 70 meters from her.

HQ: I understand that the company commander and his squad are out?

SENTRY: Affirmative, with a few more soldiers.

OP: Received. Looks like one of the positions dropped her.

HQ: What, did you see the hit? Is she down?

OP: She's down. Right now she isn't moving.

COMPANY COMMANDER [to HQ]: Me and another soldier are going in. [to the squad]
Forward, to confirm the kill.

CC [to HQ]: We fired and killed her. She is wearing pants, jeans and a shirt. Also she had a
kaffiyeh on her head. I also confirmed the kill. Over.

HQ: Roger.

COMPANY COMMANDER [on general communications band]: Any motion, anyone who
moves in the zone, even if it's a three-year-old, should be killed. Over.*

% In this same period at least 200 other children were injured, mostly in the northern area of the Gaza Strip.
% In the Zone, Harper’s Magazine (May 2005), translated from the Hebrew by Nomi Friedman.
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At 11.00 on 12 October 2004, Israeli troops again positioned in the vicinity of Neve Dekalim settlement,
opened fire at an UNRWA elementary school in Khan Yunis refugee camp. A Palestinian schoolchild,
11-year-old Ghadeer Jaber Mukhaimer, was seriously wounded by a live bullet in the chest while she was
sitting at her desk. That attack was the second of its kind in the same area in two days. On 10 October
2004, a sixteen year old child Jihad Sa'id Sarhan, was hit by a bullet in the right hand when he was sitting
at his desk. Palestinian educational institutions have been frequently attacked by the Israeli armed forces.

In another recent attack, on the 31 January 2005, in the southern Gaza Strip town of Rafah, one child was
killed and another injured when they were in their schoolyard waiting to enter their classrooms. The
Israeli military opened fire at the UNRWA elementary school in the al-Brazil neighbourhood of Rafah
nearly 600 metres away from the Egyptian border. 11 year-old Nouran Eyad Deeb was killed by a live
bullet to the head and 8-year-old ‘Aaesha ‘Essam al-Khatib was wounded by a live bullet to the right
hand.

Extra-Judicial Executions

Any suicide attack within Israel, deplorable as it is, is used by Sharon as a pretext for inflicting ever-
increasing misery on the 3.5 million inhabitants of Palestine. And if suicide attacks are not forthcoming,
you can count on Sharon to provoke them with his so-called ‘targeted killings’ which usually leave
alleged terrorists unharmed but often leave women and children dead.

- Shlomi Segall, a reserve staff sergeant in the Israeli paratroopers and a member of Courage to Refuse.?’

Throughout the second Intifada the Israeli authorities increasingly used extra-judicial executions or
“targeted political assassinations” policy to eliminated Palestinians who are deemed by the Israeli
authorities to have ordered, facilitated or carried out attacks against Israeli targets. Such attacks are in
clear violation of both international humanitarian law and of international human rights law including the
right to life and the rights to a fair and regular trial. The modus operandi for the attacks was usually
aerial attacks from military aircraft, including Fighter Jets, helicopter gunships and Unmanned Aerial
Vehicles (spy-plans, known as ‘drones’). However, the Israelis have also used armed ambushes by
Israeli army operatives, sniper attacks and tank fire. The general pattern of attack involves targeting a
moving vehicle carrying the targeted person while on other occasions attacks have been carried out
against residential or commercial properties.

The attacks generally target individuals wanted by Israel and generally occur in densely populated
civilian areas. These attacks have seen the deaths of 475 people since the start of the second /ntifada, of
whom 161 were non-targeted civilian bystanders. Large numbers of injuries have also been recorded. In
2004, Israel pursued their declared policy of extra-judicial executions. 58 extra-judicial executions were
carried out in which 142 Palestinians were killed. Of those 106, including a 15-year-old child, were
targeted persons and 36, including 6 children, were civilian bystanders.

In 2005, the Israelis, as part of the ceasefire agreement, announced that they would cease their policy of
extra-judicial executions. However, PCHR reported at least two extra-judicial killings in the West Bank
in 2005, resulting in the deaths of two Palestinians, before the Israeli Minister of Interior announced in
the week beginning 16 June 2005 that the Israeli military would resume extra-judicial killings.

The Israeli authorities justify these attacks by stating that they are unable to carry out arrests in areas
under control of the Palestinian Authority as a result of the Oslo Accords of 1993.°® However the Fourth
Geneva Convention, in Article 7 specifically provides that no special agreement between parties can

" Why I won’t Serve Sharon,, The Guardian (5 July 2002), available at
http://www.guardian.co.uk/comment/story/0.,749669.00.html.

68 Setting aside the legal case made above regarding protection afforded to civilians, the Israeli contention that they
are “unable to arrest” in areas under control of the PA is undermined by the fact that since the second /nitfada they
have arrested or detained over 10,000 Palestinians in those very same areas, approximately 4000 Palestinians
remain in Israeli custody to this date. The policy of extra-judicial executions, then, is exactly that: a policy
designed to deprive Palestinians of the right to life and to a fair trial.
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abrogate one or the other of their responsibilities under the Convention.*” The Palestinian population of
the OPT are entitled to special protection under the Convention, including the right to life and to a free
and regular trial. Despite this legal obligation the Israeli army has continued to use extra-judicial
executions in both the Gaza Strip and the West Bank.

In his expert opinion, on behalf of the Public Committee Against Torture et al v The Government of
Israel et al., Antonio Cessase clearly makes the distinction between combatants and civilians in times of
hostilities. Emphasising that under international humanitarian law the population of an occupied territory
is protected at all times, except when they are engaged in fighting and fulfil the following conditions:

(1) Member of the regular armed forces of a belligerent party;

(2) Member of militia and volunteer corps fulfilling the following conditions: (a) to be
commanded by a person responsible for his subordinates; (b) to have a fixed distinctive
emblem recognizable at a distance; (c) to carry arms openly; (d) To conduct operations
in accor%ance with the laws and customs of war; and (e)to be linked to a party to the
conflict.

Cessase’s expert opinion confirms, from these general principles, the fundamental idea that only
combatants may be subjected to attacks. His “negative” deduction is that anybody who does not fit into
the above mentioned categories is classed as a civilian. It then follows that all such people are afforded
particular protection under the Fourth Geneva Convention and that such protection entails immunity from
attack as long as these civilians are not engaged in fighting. Those civilians who do engage in hostilities
forfeit their right to immunity for the duration of the time they are engaged in actual hostilities:

...when civilians taking a direct part in hostilities lay down their arms, they re-acquire
non-combatant immunity and may not be made the object of an attack although they are
amenable to prosecution for unlawfully participating in hostilities (war crimes).”"

As such the state-sanctioned policy of extra-judicial executions which, generally, involves targeting
civilians not engaged in hostilities at that time, is illegal under international law. Further clarification is
given by Cassese when he states that a belligerent power (in this case Israel) cannot attack combatants
even when they are resting at home or taking their family to the cinema. The effect of attacks on such
occasions would be, according to Cassese, that “...civilians would eventually be deprived of any
protection...”.”?

The large numbers of extra-judicial executions occurring in the OPT and the distinct failure of the High
Contracting Parties to ensure implementation of the provisions Convention has almost completely
eradicated this essential distinction between combatant and civilian. The consequence of this is that
Israel is able to apply the same treatment to combatants as it does to civilians — in effect impunity grants
Israel permission to continue with its policy of wilful killings, including extra-judicial executions.

Most notably, in 2004, Israel extra-judicially executed two high profile leaders of the Hamas movement.
The killings of Sheik Ahmed Yassin and Dr. Abdel Aziz Rantissi were in clear breach of international
humanitarian and human rights law.

The Special Rapporteur on extrajudicial, summary or arbitrary executions of the United Nations
Commission on Human Rights, Asma Jahangir condemned both killings and, in an expression of shock,
indicated:

% Article 7, Fourth Geneva Convention: “No special agreement shall adversely affect the situation of protected
persons, as defined by the present Convention, nor restrict the rights which it confers upon them.”

"0 Antonio Cassese, Expert opinion on Whether Israel’s Targeted Killings of Palestinian Terrorists is Consonant
with International humanitarian Law, available at
http://www.stoptorture.org.il/eng/images/uploaded/publications/64.pdf.

" Ibid., at para. 7.

2 Ibid., at para. 15.
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[T]hat the right to life and security of the person allows for no derogation, and must be
applied with no exception in all circumstances, including times of emergency, internal
unrest or in the context of the fight against terrorism.”

Such attacks also constitute a grave breach of the Convention as they do not adhere to the basic principles
of proportionality or distinction. The result of firing into densely populated civilian residential areas is
that 34% of all deaths resulting from these attacks have been of civilian bystanders. Over 28% of deaths
as a result of extra-judicial executions took place in 2004 when the number of attacks rose sharply.
Attacks such as the one in al Daraj area of Gaza City in July 2002, (in which a one ton bomb dropped on
a residential building killed 14 people) have continued. On the 18 August 2004, in a failed extra-judicial
execution attempt against a Hamas leader, an Israeli helicopter gunship fired a missile which killed five
civilian bystanders, including two children. The missile struck the densely populated Sheji’iya area of
Gaza city. On 25 July 25 2004 an undercover team of Israeli military operatives killed four civilian
bystanders (including two children) and two others, both targeted people, in an attack in Nablus.
Investigations by PCHR indicated that at around 20.30 a civilian car with a Palestinian registration
stopped in front of a well-known restaurant in Nablus town and 4 or 5 men got out, opening fire on a man
crossing the road, killing him. The men then approached the restaurant and opened fire at people in front
of it. These other victims were brought to a local hospital where medical sources confirmed that they had
gunshot wounds to the head, which killed them instantly.

The line between civilian and combatant has been increasingly blurred by the authorities of the
belligerent Israeli occupation. The effect of this has been to drastically decrease the amount of protection
afforded to civilians.

Such attacks, which clearly breach Israel’s responsibilities as an occupying power, constitute grave
breaches of the Convention. It is, consequently, the responsibility of the High Contracting Parties, in this
respect as well, to ensure respect for the Convention.

Willful killings of Internationals

The protection afforded to internationals within the Convention, who are considered to be civilians and,
in certain cases, are subject to special status (because of their roles as delegates for the ICRC, journalists
or medical workers) has not been provided by the Israeli military. The threat to the lives of internationals
has remained high, prompting UNRWA to remove its staff from the Gaza Strip for a large part of 2004
due to security reasons. To date, six internationals have been killed in the West Bank and Gaza Strip by
the Israeli military74. These have included British, American, German and Italian nationals. In addition
to the effective failure of the Israeli authorities to hold those responsible for such killings accountable in
accordance with international legal standards”, PCHR does not have any information to suggest that
High Contracting Parties have taken effective proceedings, including legal, against the Israeli
government or individual Israelis in respect of the possible wilful killing of their own nationals.

Torture or Inhuman Treatment

PCHR notes with grave concern the ongoing prevalence of torture and ill treatment of Palestinian
detainees in Israeli custody. Particularly since early 2002, PCHR has received increased reports
regarding various methods of interrogation used against Palestinian detainees, including minors, held in
Israeli jails and detentions centres both inside Israel and in the OPT, which constitute torture and ill
treatment as defined both in this Convention and in the Convention Against Torture and other
international instruments.

73 Special Rapporteur on Extrajudicial Executions “aghast” at assassination of Sheikh Ahmed Yassin, UN Press
Release, 23 March 2004, available at http://www.unhchr.ch.

" In the case of the shooting dead of Tom Hurndall successful pressure brought to bear by his family has led to a

soldier being convicted on the lesser charged of manslaughter — the Hurndall family expressed their disappointment

that the soldier was not charged with murder and that there was no prosecution further up the chain of command.

75 See PCHR Press Release, Impunity for US Peace Activist's Death, 30 June 2003, available at www.pchrgaza.org.
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Despite Israel's clear legal obligations in respect of the prohibition on torture as both a jus cogens norm
of international law, as a High Contracting Party to this Convention, and as a State Party to the
Convention Against Torture and other international human rights treaty law, Israel has consistently failed
to outlaw torture and ill treatment. In concluding reviews of Israel's implementation of the Convention
Against Torture, and the ICCPR, the UN Committee Against Torture and the UN Human Rights
Committee respectively, reiterated the concerns of human rights organisations that unlawful practices of
physical and psychological pressure continue to be used by members of Israel's General Security Services
(now referred to as Israeli Security Agency or ISA) against detainees®. A ruling of the Israeli High
Court of Justice in 1999 failed to outlaw all forms of torture and ill treatment and in fact contradicted the
absolute nature of the prohibition on torture in stating that “[I]f the State wishes to enable GSS
investigators to utilize physical means in interrogations, it must seek the enactment of legislation for this
purpose.” The ruling, as highlighted by the UN Human Rights Committee, also further allowed for the
use of the "necessity defence" argument as a justification for actions taken by GSS interrogators. This
argument has been consistently accepted by the Israeli Attorney General in investigations conducted into
complaints from detainees. Despite claims to the contrary by Israeli officials, the failure of the High
Court in this instance served to support a state-sanctioned policy of ill treatment of Palestinian detainees
in which torture is endemic.

According to statistics compiled by the Public Committee Against Torture in Israel (PCATI), during the
first six months of 2003, approximately 58% of Palestinians detained by Israel were exposed to direct
physical violence. PCATI further found that 52% of detainees were subjected to sleep deprivation and
79% were subjected to verbal abuse, threats and humiliation’’. Torture and ill treatment of detainees has
invariably included beatings; slappings; shackling in painful positions; kicking; breaking of toes;
prolonged blind-folding and cuffing; denial of access to medical care and supplies; inadequate provision
of water; inadequate provision of food, including rotten or insufficiently nutritious foods; overcrowding;
exposure to extreme temperatures; blacked out cells; inadequate hygiene facilities and supplies, including
lack of toilets/insufficient access to toilets.”

The case of Detention Facility 1391 in particular illustrates the ongoing Israeli policy of torture and ill
treatment of Palestinians in detention. Detention Facility 1391 is a secret Israeli detention facility, which
has been used to detain and interrogate Palestinians for many years. However, the Israeli Minister of
Defence did not publicly acknowledge its existence until April 2002 following the investigative efforts of
human rights organisation, Hamoked, which submitted a petition regarding its existence and the practices
implemented against Palestinians held in detention there to the Israeli High Court. Statements taken from
former detainees revealed that Palestinians detained in this facility had been routinely subject to inhuman
conditions and methods of interrogation, both physical and psychological, which constitute torture.
Inhuman conditions of detention included airless cells with the windows blacked out, cells measuring
only 1 metre by 1.5 metres with no toilet facilities, being blindfolded for many hours. Interrogation
methods and other treatment from Israeli military guards and GSS personnel included beatings and other
physical and verbal abuse. Palestinians detained in this facility were effectively "disappeared"; requests
to the Israeli authorities for notification of the whereabouts of detainees arrested and sent to this facility
were refused, the facility's existence was denied, access to legal counsel and to the International
Committee of the Red Cross was also refused. Human rights organisations are currently campaigning for
this facility to be closed.”

76 Conclusions and Recommendations of the Committee Against Torture: Israel (23/11/2001), UN doc.
CAT/C/XXVII/Concl.5 and Concluding Observations of the Human Rights Committee: Israel (05/08/2003) UN
doc. CCPR/CO/78/ISR.
77 Public Committee Against Torture in Isracl (PCATI), Four years after the High Court of Justice ruling
prohibiting torture in interrogation there is considerable use of means of torture and ill treatment in GSS
interrogation, 4 September 2003, available at www.stoptorture.org.il.
7 For a detailed analysis of the practice or torture and ill treatment see PCATI, Back to a Routine of Torture:
Torture and Il treatment of Palestinian Detainees during Arrest, Detention and Interrogation — September 2001 to
April 2003, April 2003 available at www.stoptorture.org.il.
" See press release from the Public Committee Against Torture in Israel (PCATI), Shut Down the Secret Detention
Facility 1391, 4 September 2003 at www.stoptorture.org.il.
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In 2004, PCHR received increased reports regarding various methods of interrogation used against
Palestinian detainees, including minors, held in Israel jails and detention centres. In one example on 5
May 2004, the Israeli Occupation Forces arrested M.* at the Abu Houli military checkpoint in the Gaza
Strip. One week later, a PCHR lawyer was able to visit him in Ashkelon Prison inside Israel. He stated
to the lawyer that he was subjected to torture during interrogation. He was subject to Shabeh® for three
consecutive days. M. stated that an interrogation office threatened to kill him and destroy his house if he
did not confess to the accusations presented against him.

Further, on 20 October 2004, the Israeli High Court of Justice refused to guarantee that 'Emad al-
'Qawasmi, a detainee from Hebron would not be subject to torture, in response to a petition filed on 18
October 2004 by the Public Committee Against Torture in Israel, HaMoked, B’tselem and Physicians for
Human Rights to the High Court of Justice demanding action to stop the use of torture in the
interrogation of al-Qawasmi. Al-Qawasmi was arrested on 13 October 2004 and brought for
interrogation to the Israeli General Security Service Interrogation Unit at the Shikma Detention Center.
He was not permitted to meet with a lawyer.*

The continuing prevalence of torture and inhuman treatment by the Israeli authorities, including the use
of methods of interrogation which constitute torture and other ill treatment as defined in international
law, the failure to promulgate an absolute prohibition in domestic law, and the failure to investigate and
prosecute those responsible for such acts in accordance with international law, constitutes a grave breach
of this Convention.

Wilfully Causing Great Suffering or Serious Injury to Body or Health

The ever-mounting number of attacks, during ground or air incursions, or during times of relative calm,
which are characterised by excessive and disproportionate use of force has been an alarming feature of
Israeli military activity since the beginning of the second /ntifada. In general terms attacks are carried
out by members of the Israeli Occupation Forces (or by Israeli settlers, often with explicit impunity
granted by members of the Israeli army who supervise such attacks but fail to intervene). Such attacks
occur in the context of Israeli claims that they are pursuing “security” means and aims in the OPT.
However, during the recent incursion into Rafah, one of the largest and bloodiest in the history of the
occupation (known as “Operation Rainbow”) then Commissioner-General of UNRWA, Peter Hansen,
indicated that “with these disproportionate military operations, Israel is in grave breach of international
humanitarian law. This collective punishment can do nothing to calm the situation in Gaza or enhance
Israel’s own security”™ (emphasis added by PCHR).

The act of inflicting such widespread suffering that it manifests itself in the form of mental physical or
moral misery is considered to be a grave breach of the Convention as defined by Article 147. The
combined Israeli policy of house demolitions, closures, and arbitrary arrests at checkpoints can not be
justified by military necessity. The widespread and excessive nature of such policies are perceived, both
by international observers and the civilian population of the OPT, as policy of collective punishment
designed to inflict such wide scale suffering on the civilian population as to make their life unbearable.

Military operations which target a civilian population and inflict great suffering upon them as a result of
the actions of a smaller number of people may also be considered a form of collective punishment (in
breach of Article 33 of the Convention).

In particular the demolition of agricultural land and houses for the purposes of land annexation or
collective punishment is one of the most harrowing features of Israeli military activities. However, Israel
combines such policies with imposing severe restrictions on the operations of humanitarian aid agencies
and international observers, inflicting severe bodily injuries (many of which are permanent) on members
of the civilian population, comprehensive closures and curfews across the OPT.

%0 Full name withheld.
81 A common torture practice, shabeh involves forcing detainees to sit on an extremely small stool with one’s hands
shackled behind the back in an excruciating position for long periods of time.

82 See Public Committee against Torture in Israel Press Release issued on 19 October 2004, available at www.stoptorture.org.il.
83 UNRWA Press Release, “UNRWA: Alarm at Planned Demolitions”, 16 May 2004 available at www.unrwa.org.
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House Demolitions and Destruction of Agricultural Land

The policy pursued by the Occupying Power to demolish civilian homes in the name of security has
escalated at a remarkable rate since September 2000. It has become commonplace, in many parts of the
OPT, for houses to be demolished on a daily basis without regard from the international community.
Israel, despite comprehensive arguments made in contradiction of Israeli claims, continues to pursue
“security” justifications as the primary reason for the policy of demolishing homes, educational facilities,
commercial properties and planted agricultural land.

In the West Bank Israel tends to use the cover of the West Bank ‘Annexation’ Wall as a justification for
the widespread confiscation and destruction of homes and land. The West Bank Wall, built inside the
Green Line, was adjudicated as being an act which constituted multiple grave breaches of the Convention
in the recent Advisory Opinion of the ICJ.

In the Gaza Strip the policy of house demolition is most evident. In the Gaza Strip alone since the
second Intifada began Israel has demolished 2704 homes completely and a further 2187 partially (and in
so doing rendering them uninhabitable). In the area of Rafah, where the Occupying Power claims the
military justification of looking for tunnels which are sometimes used for weapons smuggling, Israel has
completely demolished 1467 houses and rendered 1087 other homes uninhabitable. Such demolitions
often take place without any warning (preventing residents from lodging a legal appeal or gathering any
possessions), during the night time and while the residents of the house are still inside, placing them at
severe risk of being crushed from falling debris or military vehicles. Families are then expected to
evacuate their homes, under these circumstances, and to enter into an area where hostilities may be
occurring, placing them under further risk. The methodology employed by the military authorities is
designed to place civilians under maximum risk of physical injury and mental or emotional stress.

The area of Rafah, which is continuously plagued by such attacks, is populated mostly with refugees
from the Nakba of 1948, when Palestinians were moved off their land in what is now the state of Israel.
Streets are densely packed together and the area is very heavily populated — with a population density of
2130 people per square km. The average family size is 6.5 people. Refugees make up the majority of the
population, consisting of about 84.1% of the population, totalling 131,112 people and 136,896 refugees
for the years 2002 and 2003.%

The Israeli military command has made explicit, on a number of occasions, its desire to build a “buffer-
zone” parallel to the Philidelphi road.® In order to facilitate this desire Israel employs crude military
methodology to search for tunnels. However, a number of observers have recently begun to comment
that Israel, which possesses one of the most technologically advanced militaries in the world, has failed
to employ any of the available technology for searching for tunnels:

With a threshold of effort, tunnels are easier to defeat then they are to destruct’ said Dr.
Hatheway. ‘Once you’re in place [the tunnelers] become very vulnerable.’...It isn’t
really rocket science.” Ordinary soldiers can be trained in tunnel detection techniques.®

# Data collated about the geographical situation was taken from the Palestinian Central Bureau for Statistics from
Palestinian Statistical Yeabook No. 4. Rafah’s population is estimated by a census conducted by the Palestinian
Central Statistics Bureau in December 1997. At this time it was estimated to be 122,865 people. According to the
2003 Yearbook the population had increased to 155,900. The Palestinian Human Development Report, by Beir Zait
University states that this is a natural increase of 4.8% so the population by the end of December 2003 would be
162,778.
% The Philidelphi Route/road is an Israeli controlled strip along the border built on land confiscated from
Palestinian refugees. It is protected by a fence which is ten metres high and eight metres deep. The Route itself is
often used as a deployment point for Israeli military activities along the border area. In 2002 on Voice of Israel
radio then Southern Military Commander of the Israeli military Major-General Yom-Tov Samiya stated “these
houses [in the Rafah border area] should have been demolished and evacuated a long time ago... Three hundred
metres of the Strip along the two sides of the border must be evacuated...no matter how many houses, period.”
8 Op. cit. 51 at p. 48-50.
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This abrogation, by Israel, of the obligation to use technological alternatives must be interpreted as
exposing the Israeli desire to inflict severe physical and mental harm on the civilian population of the
area. Such actions are considered to be in grave breach of the Fourth Geneva Convention. However, as a
general principle the High Contracting Parties have not been moved to take either collective or individual
action against the Israeli authorities in line with their Article 1 obligation to do so.

The effect of this collective silence on the communities of the OPT has been devastating. In late 2004,
the north of the Gaza Strip was subjected to extensive military incursions which have involved land
destruction and house demolitions. In the Jabalya Refugee Camp, and surrounding areas, from the 28
September until the 15 of October the Israeli military killed 103 Palestinians, demolished 87 houses and
razed large areas of agricultural land. The incursion known as “Operation Days of Pentenance” was part
of a series of incursions into the northern Gaza Strip area during the previous months.

The destruction of agricultural land is an increasing part of the Israeli fait accomplis strategy, which aims
to make life unbearable for Palestinian civilians by increasing the economic suffering under which they
live. Although Palestinian farmers are often prevented from exporting their crops, through closures
imposed on the commercial crossing points into Israel and Egypt, agriculture is still the primary source of
income for most civilians in the Gaza Strip. Farms often employ scores of people as labourers,
particularly during certain seasons. Such income is essential for families across the Gaza Strip. The cost
of reinvestment in the farm is not insurable and the opportunity for compensation for the destruction is
extremely limited. Consequently, the destruction of farmland, particularly that planted with trees (which
may be one hundred years old) can only be viewed as a manifestation of a revenge policy, so breaching
Article 147 and 33.

The international community, through the High Contracting Parties of the Convention, the Office of the
High Commissioner on Human Rights, and others, have continued to stand idly by and in so doing
facilitate the Israeli desires to terrorise the civilian population of these areas.

Closures and curfews

Although the economic effect of Israel’s closure policy has been illustrated above the nature of the policy
is still hard to extrapolate or explain without experiencing it. The policy forms part of what President of
the USA, George Bush, described as the “daily humiliations” which Israel inflicts on the Palestinians and
which Israel must put an end to. However, the language of the phrase “daily humiliation” does not
capture the real torment that checkpoints impose on daily life.

At the end of 2004, UNOCHA observed approximately 700 checkpoints and physical obstacles across
roads and the West Bank Wall and between 5-10 checkpoints in the Gaza Strip.*’ The checkpoints are
used to:

o Divide the territory of the OPT - so that Palestinians from Gaza can not travel to the West Bank and
limit the possibility of territorial contiguity and in so doing removing the opportunity for self-
determination;

e Divide towns or villages - and so prevent families, friends or employees from moving from one
village to another, for work, for funerals, for weddings or for any other social or cultural occasions;

o Facilitate mass arrest campaigns by the Israeli military — it is not unusual to pass a checkpoint in the
OPT and to observe crowds of Palestinian men, arms tied behind their back and blindfolded, kneeling
by a checkpoint in the sun while Israeli soldiers conduct searches and check identity cards;

o Keep people in or out of their villages — for example, in parts of Gaza such as al Mawasi or al Siafa,
all residents were forced to apply for special electronic ID cards (late applicants were not
considered). Those granted residency, of their own village, by the Israelis are only allowed to pass
through heavily fortified checkpoints at certain times. Residents are expected to wait for hours, days
and weeks on end without being able to return to their homes if they have had to leave for some
reason. Areas, such as these, resemble what Qalqgilya looks like where the West Bank Wall encircles

¥ UNOCHA, Review of the Humanitarian Situation in the occupied Palestinian territory, (2004), available at

www.humanitarianinfo.org/opt.
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it — sealed off from the outside world. Al Mawasi and al Siafa are undergoing depopulation at a
horrendous rate due to these restrictions — in al Mawasi, over a three year time period, the population
has fallen by over 40%."*

o Block off the outside world — by closing borders that connect the OPT with the outside world the
Israeli military prevents traders or business people from dealing with the outside world. At the Rafah
International Crossing Point on the Egyptian border with the Gaza Strip the Israeli military had
prevented men from between the ages of 16-35 from leaving Gaza, they have shortened the opening
hours of the crossing point and increased the security procedures so that the numbers passing through
each day is limited. In effect these policies mean that Gazans can not take holidays (if they can
afford to), go to their universities abroad, receive urgent medical treatment not available in Gaza,
conduct business or carry out any of the normal tasks that people carry out when they travel to
another country. Indeed most Gazans never even get the chance to tell other people what life in Gaza
is really like; and

e Prevent access for Israeli citizens to the OPT — which allows the perpetration and perpetuation of
myths about life behind the walls and the fences. Building walls does not equate to building peace.
Peace is not simply the absence of violence. Rather it is a state of co-existence, which the closure
policy prevents by disconnecting the Israeli population from the suffering of the Palestinian people
and, indeed, vice versa.

Access for Humanitarian Aid Agencies and Human Rights Defenders

The Israeli policy towards those operating in the humanitarian sphere who work to defend basic human
rights in the context of the Universal Declaration of Human Rights, and in particular the two
International Covenants on Civil and Political and Economic, Social and Cultural Rights, is also in
breach of Article 20 of the Convention which states that:

[Plersons regularly and solely engaged in the operation and administration of civilian
hospitals, including the personnel engaged in the search for, removal and transporting of
and caring of wounded and sick civilians, the infirm and maternity cases shall be
respected and protected.

However, Israel has continued with a policy of restricting freedom of access for humanitarian aid
agencies, both local and international including the Red Crescent Society, which are given special
protection under the Convention. Attacks against medical staff have escalated drastically, both in respect
of attacks against hospitals and against Emergency Response Crews in ambulances. Ambulances, which
are routinely delayed at military checkpoints, have had their crews physically assaulted, buried by
bulldozers and 19 medical staff have been killed since September 2000.

Staff from other agencies have had similar restrictions placed on their travels. This attempt to limit the
operations of humanitarian aid agencies and those involved in the delivery of essential supplies to
Palestinian civilians, particularly during times of military hostility by the Israeli army is in clear breach
of Israel’s responsibilities under the convention, both in respect of Article 20 and in respect of its
obligations not to inflict undue stress or suffering on the civilian population. PCHR has recorded a
number of incidents where the occupying authorities have denied access for ambulances or humanitarian
aid that has had a severe effect on the population of a particular area.

Access for International Organisations

Staff from international organisations have also been particularly targeted by the Israeli policies of
imposing restrictions and closures. The decision by the UNRWA to evacuate all non-essential staff from
its Gaza headquarters to Jerusalem and Amman was based on extensive IOF military operations in the
northern Gaza Strip. These operations put UN staff at risk. In total UN staff were prevented from
travelling in and out of the Gaza Strip for 61 days in 2004 due to effective restrictions placed by the IOF.

88 For more information please see the PCHR report, al Mawasi: Suffering in Isolation (Series Study 32), available at
www.pchrgaza.org.
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Israeli obligations under the Geneva Conventions are clear on the question of access for humanitarian aid
agencies. The issue was succinctly expressed in a report by UNOCHA:

...the humanitarian situation in the Gaza Strip has sharply deteriorated. Intensified
movement restrictions on the Palestinian civilian population and the escalation in the
conflict are their primary causes...Israel also has obligations to ensure the humanitarian
needs of Palestinian civilians are met.*

Restrictions on freedom of movement have been even greater for non-UN staff and members of smaller
NGOs or the media, particularly in Gaza. These organisations were, until recently, prevented from
travelling through Gaza’s main checkpoint in a private car (like other Palestinians) and continue to be
forced to walk through the dark tunnels at the Israeli controlled Erez checkpoint and be subjected to
humiliating security procedures, including public strip searches. In order to gain access to the Gaza Strip
all internationals have to pass through a two week application process which involves coordination from
international organisations, embassies and consulates and facilitation by the Israeli military.

At checkpoints in the West Bank staff members from international organisations are often subjected to
intensive questioning by members of the Israeli military as well as searches and humiliations. PCHR is
also aware of at least one international staff member of an NGO in the West Bank who was placed in
Administrative Detention by the Israeli military in 2004. PCHR is also aware of another national staff
member of a Palestinian NGO in the West Bank who was placed under Administrative Detention in
2005. This policy of restricting the activities of internationals and international organisations is in breach
of the Fourth Geneva Convention which stipulates that the occupying power must facilitate, and refrain
from interfering in, the operations of those organisations which exist for the “purpose of ensuring the
living conditions of the civilian population by the maintenance of the essential public utility services, by
the distribution of relief and by the organisation of rescues.” In addition to this, in keeping with the
Bertini Commitments, which Israel agreed to in August 2002 the Israeli authorities agreed to “fully
facilitate the activities of international organisations.”"

Such restrictions on the free movement of internationals, in breach of Israel’s own commitments, form
part of a strategic policy, almost completely unique to Israel (with the exception of the Sudanese and
Indonesian governments) designed to prevent the world from gaining an understanding of the true nature
of the conflict in Palestine.

Serious Injury to Body or Health

While the violation of the Right to Life is generally considered to be the most extreme violation
committed by the Israeli military, the level of injuries inflicted on Palestinian civilians has severe
repercussions for both the injured civilians and their extended families. Injuries caused are often
permanent and debilitating and can have the effect of destroying the life of the injured party and those
people dependant, in one form or another, upon them.

Men and women, while having radically different defined socio-economic roles within Palestinian
society, are considered responsible as either primary breadwinners or primary care-givers for their
families. A debilitating injury, particularly a permanent one, increases the burden on the family (as there
is moral and cultural obligations to look after the victim) while at the same time reducing the opportunity
for income generation (generally in the case of injured men).

In its investigative report into the events in Rafah in May 2004, Médicines du Monde (MdM), recorded
198 casualties were brought to Yusef al Najar hospital in Rafah during the 12 — 25 May. During this
same period another seven casualties were brought to the European hospital in Khan Yunis and a further

% UNOCHA, Gaza on the Edge A report on the Deteriorating Humanitarian Situation in the Gaza Strip, October
2004, available at www.humanitarianinfo.org/opt, at p. 3.
% Article 63 (b), Fourth Geneva Convention.
! See UNOCHA, Humanitarian Monitoring Report made by the Government of Israel to Ms. Catherine Bertini,
Personal Humanitarian Envoy to the Middle East for the Secretary General, April 2003, available on
www.reliefweb.int .
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six were taken directly Nasser hospital, also in Khan Yunis. Almost half (44%) of the injuries recorded
were inflicted on children under the age of 18 and 88% of the total injured were male. Out of these 211
injuries, 59% were caused by metal fragments, 26% were caused by bullets and 15% resulted from other
causes.

The type of injuries recorded by the MdM investigation indicate the use of military force, by the Israeli
forces, which does not adhere to the principles of proportionality and distinction. For example, in one
specific incident in Rafah on the 19 of May the Israeli military used helicopter gunships and tanks to fire
on a verifiably peaceful, unarmed crowd of demonstrators who were marching in protest at the actions of
the Israeli military. A total of 64 people were killed or injured in this one incident, the majority (70%) of
them were hit by metal fragments while the remainder were hit by bullets. The Israeli policy of firing
missiles from Apache helicopters, or blind-firing with heavy artillery mounted on tanks, into densely
populated areas results in large numbers of people with wounds from shrapnel, many of which are fatal
or become permanent. The type of urban warfare strategy used by the Israeli military, involving using
overwhelming fire-power in the face of little threat in civilian areas, can only have one consequence:
large numbers of injuries (and deaths) inflicted on the civilian population.

Unlawful transfer of Civilian Population

The policy of unlawful transfer, in international humanitarian law, has two elements. The first is the
unlawful transfer (deportation) of protected persons out of the territory they are resident in. The second
is unlawful transfer of citizens of the occupying power into the territory occupied with the purpose of
changing the character of the occupied territory (i.e. Israeli settlements).

Unlawful transfer/deportation of Palestinian Civilians

The ICRC, in its authoritative text on the Fourth Geneva Convention, assess the transfer and deportation
of a civilian population in this context:

There is doubtless no need to give an account here of the painful recollections called
forth by the ‘deportations’ of the Second World War, for they are still present in
everyone’s memory...human beings torn from their homes, separated from their
families...usually under inhumane conditions...The thought of the physical and mental
suffering endured by these ‘displaced persons’...can only lead to thankfulness for the
prohibition embodied in this paragraph [Article 49, para. 1], which is intended to forbid
such hateful practices for all time.”

In 2004, 16 Palestinian civilians remain in the Gaza Strip following on from their earlier deportation
from the West Bank. This is a decrease from 2003 when the number was 18.

This decrease is a result of a case taken by PCHR on behalf of two Palestinians, Kifah and Intisar Ajouri,
who were forcibly transferred as part of the collective punishment policy of the Israeli military. Their
transfer was permitted by the Israeli High Court of Justice, which ruled using the Fourth Geneva
Convention (the document which Israel states does not apply to the OPT) that there was “imperative
reasons of security”, in keeping with Article 78 of the Convention. The particulars of the transfer of the
brother and sister, whose family had previously been extra-judicially executed by the Israeli military on
the 6 August 2002, are chilling in the context of the reminder by the ICRC above:

Intisar and Kifah were blindfolded and handcuffed for the journey and were placed in
separated areas of the van. The van did not enter through the Erez checkpoint where a
large number of journalists and officials were waiting. Instead, the two were brought into
the Netzarim settlement, located south of Gaza city. They were then transferred to
Armoured Personnel Carriers (APCs) and transported to the Sheikh Ajleen area which is
under the effective control of Netzarim settlement where they were forced out of the
APCs. The area where the two were dumped is extremely dangerous. Four members of

2 Op. cit 7 at p.277-279.
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the al Hajiin family were killed by Israeli tanks shells on 28 August 2002 in the same
location.””

In March 2004 and August 2004 Intissar and Kifah were respectively allowed to return to their homes in
Nablus after persistent appeals and representation by PCHR. However their story represents only limited
success in the context of the ongoing Israeli policy of forcing Palestinian civilians to live in the Gaza
Strip away from their families and homes.

Other Palestinians, most notably those taken from the Church of the Nativity after the Israeli siege of the
Church in 2003, have been expelled to outside of Palestine. This was a threat which also hung constantly
over the head of deceased former Palestinian President Yasser Arafat throughout his years of unlawful
confinement in Ramallah by the Israeli military.

The Israeli military uses what it calls “assigned residence” orders to enforce the deportation of
Palestinians to the Gaza Strip. The use of such orders is in violation of Article 147 of the Geneva
Convention which is the clause that stipulates Grave Breaches of the Convention.

Settlement Expansion

Israel’s settlement policy is one of the key reasons that it refuses to accept the principles laid down in the
Fourth Geneva Convention. As with deportations of protected persons transfer of people into Israeli
settlements is also considered a grave breach of the Convention. There are approximately 415,000 settlers
illegally residing in the West Bank, including occupied East Jerusalem.

The policy of settling land, with Israeli citizens, is designed to wrestle control of valuable natural
resources from the Palestinians while consolidating physical control of land which allows for the
expansion of the borders of Eretz (greater) Israel. Many settlers draw on religious justifications for their
presence in settlements, while many others are satisfied with the large benefit package that comes along
with becoming a settler. Settlers are granted almost absolute impunity for the attacks which they carry
out on Palestinian civilians and, despite the fact that they live in occupied territory (and so should be
subject to the laws of the occupied territory) the Israeli settlers are subjected to Israeli law (on those rare
occasions when they are subjected to the law at all.)

After the election of Mahmoud Abbas offers of aid, worth US$500 million, for rebuilding Palestine, were
made by the international community, including the USA. On the other hand Israel was requesting, and
anticipating the receipt, of US$1.5bn to finance the compensation of Israeli settlers who may be moved
off illegal settlements in the West Bank. In an updated version of the ‘disengagement’ plan the Israeli
government also requested support from the international community for financing a system of roads
which will hide Palestinians from Israeli settlers and settlements in the West Bank. Under international
law it is made clear that settlement policy is an illegal one when, in Article 49 of the Convention it is
stated “[TThe Occupying power shall not deport or transfer parts of its own civilian population into the
territory it occupies.”

Further to this Israel has made commitments as part of the flawed Road Map process in which the Israeli
government state that they will end the expansion of settlements, including what they call “natural
growth”. Despite the legal obligations and Israel’s own commitments to the Quartet the Israeli
government has allowed the expansion and development of settlements throughout the Intifada. In his
report to the UNSC, Under-Secretary-General Kieran Prendergast commented that:

Recalling that the Israeli Government’s recent report on outposts had found that various
ministries, as well as the Israeli Defence Force and the World Zionist Organization, had
supported construction of unauthorized outposts, he noted that the Cabinet had approved
that report on 13 March, including the core recommendation that the Government take
into its hands responsibility for what was happening in the outposts and not sit on the
sidelines watching the settlers do whatever they wished. Yet, there had also been
unofficial reports this week of a government decision to approve the building of at least

% PCHR Press Release 106/2002, 5 September 2002, available on www.pchrgaza.org .
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3,500 new settlement housing units this year, linking the major settlement of Maaleh
Adumim to Jerusalem.”*

As indicated by the Under-Secretary General settlement expansion is not a hidden or secretive policy
from the authorities. Israeli newspapers published tenders on 17 August 2004 for the immediate
construction of 1001 new living units immediately in an Israeli settlement located in the West Bank. The
text of the tender included specific details on where expansion would take place and on what scale:

The main hill in Karnishamron settlement, to the east of Qalqilia — 24 residential units.
The quarter to the east of Ariel settlement, south of Nablus, 214 residential units..
Location 7 in Mala Adumim settlement, east of Jerusalem [sic], 141 units. The project
to build Sarlil Moqim in Beitnar Elite settlement, to the north east of Bethlehem — 604
units, only for Jewish Rabbis. Any other new tenders will be published in the
newspapers. In the next few months in some settlements as follows:

Givat Haharsina — 156 residential units, Ivrat — 99 units, Peter Elite — 118 units, Geva
Benjamin — 132 units in addition to another 128 in Ariel settlement.”

In addition to this other settlements have been subjected to the phenomenon of “natural growth”. This is
a policy of settlement expansion which is supposed to account for new living needs of settlers. It
involves settlers, often under the watchful protection of Israeli military forces, erecting caravans and
“temporary” dwellings on Palestinian land close to settlements. These temporary dwellings also become
facts on the ground and, as such, become a non-negotiable aspect of Palestinian life.

The policy of expanding settlements is inextricably linked to the policy of the construction of the
Annexation Wall. The Wall is designed to enclose settlements and turn them in into de facto areas of
Israel. The Wall is also designed to protect the rich natural resources (such as arable land and water
supplies) which the settlements control in the West Bank.

Unlawful Confinement — Fair Trial

The Convention specifically guarantees any protected person the right to receive a free and fair trial.
Such a trial is considered, under normative legal standards, to involve: (1) the right to be charged, in
writing, with an offense and that such an offense existed at the time of the alleged event; (2) the right to
Defence Counsel; (3) the right to have the charging process and trial conducted in a language the accused
can understand; (3) the independence of the judiciary from the prosecution; and (4) the right to be
presumed innocent until proven otherwise. Wilfully depriving a protected person of these rights is
considered to be a grave breach of the Convention.

Israel still subjects Palestinian civilians, including minors, to the process it calls “administrative
detention.” Administrative detention is a system, which allows prisoners to be held without charge,
without access to a lawyer (for up to 60 days) and based on evidence that is kept secret. Military
tribunals may detain Palestinian detainees for renewable periods of three, six or twelve months. Some
administrative detainees remain in Israeli prisons for years without charge.

As detailed above prisoners may be subjected to torture to illicit confessions and the conditions in which
they are held are generally poor. In 2004, Palestinian prisoners were forced to go on a hunger strike in
response to conditions which, the Israeli Public Defender’s report of May 2004 described as:

the general conditions in these facilities, as seen during the majority of the visits, were
very poor. These conditions represent a clear violation of both the requirements of the
law and Israeli court decisions regarding living conditions. [details of the problems in
conditions listed in the report included]...Prisoners sleeping on the floor... size of the
rooms... unacceptable ventilation... deprivation of the right to a daily break in open

% UN, Briefing Security Council on the Middle East Under-Secretary General expresses concern over Israel’s
Failure to freeze settlements, Press Release SC/8342 (24 March 2005, available at
http://www.un.org/News/Press/docs/2005/sc8342.doc.htm .

% Yadot Ahronot, 17 August 2004.
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space... weak lighting... the right to [medical] treatment.. solitary confinement...
religious rights...violence at the hands of the prison guards... lawyers’ visits... family
.. 96

visits.

Despite Israel’s legal obligations it took the threatened sacrifice of life before Israel would succumb to
many of the most basic demands made by striking prisoners.

The Israeli High Court of Justice

Over the course of the Palestinian second Intifada, Human Rights organisations have sought to use the
appeal mechanism of the Israeli High Court of Justice to ensure the protection and implementation of
international humanitarian law in the OPT. However, despite what many see as a growing trend in the
opposite direction, the Israeli High Court of Justice still grants full scale impunity to violations of
international humanitarian law. The stated policy of the Court is in fact to balance concerns of so-called
national security with the fight against terrorism (again, so-called). However the High Court, despite the
international statements of its Chief Justice Ahron Barak, fails to apply the provisions of the Fourth
Geneva Convention and fails to show any nuanced understanding of the subtleties of international law.
Further, the Court distinguishes itself among Courts across the world in that it tolerates shocking levels
of disrespect for its own findings and indeed often retroactively condones such disrespect.

% An English language summary of the report is available at www.addameer.org.
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Section IV:  Recommendations to the International Community

PCHR calls on the High Contracting Parties, both individually and collectively, to take immediate and
effective action to comply with their own Article 1 obligation to “ensure respect” for the Convention, to

include:

- to the High Contracting Parties of the Fourth Geneva Convention

The High Contracting Parties immediately convening a meeting whose sole aim is to ensure respect
by Israel of the Fourth Geneva Convention through the introduction of specific mechanisms designed
to ensure such respect;

- to the United Nations General Assembly

Understanding the condition set by the UNGA itself to deal with the question of Palestine as a
“permanent responsibility...until the question is resolved in all its aspects in a satisfactory manner in
accordance with international legitimacy”’, the UNGA must:

(@

(b)

(c)
(d)

Act in accordance with the obligations outlined in the Advisory Opinion of the ICJ (on the
question of the legal consequences arising from the construction of a wall on the territory of the
West Bank), and in compliance with the responsibility of the High Contracting Parties under
common Article 1, should immediately resolve to instruct the Swiss Government to convene
such a meeting of the High Contracting Parties (also pursuant to /RES/ES-10/15 of 2 August
2004)

Acting in accordance with the Uniting for Peace Resolution (A/RES/377(V) 3 November 1950),
given the failure of the UNSC to take action in accordance with it’s primary obligation to ensure
respect for international peace and security, the member states of the UNGA, mindful of their
obligations under the Fourth Geneva Convention, should establish a committee to address the
issue of retroactive measures against the state of Israel;

That Israel should have it’s diplomatic credentials suspended at the United Nations; and
The UNGA should extend the mandate of the UN registry of damages to establish a commission

whose sole purpose is to quantify the cost of damages caused by the IOF and to initiate the
process of claiming those damages back from Israel.

- to the European Union

(a)

(b)

(©

(d)

The suspension of trade privileges offered to the state of Israel (in particular the use of Article 2
of the EU-Israel Association Agreement) or failing suspension then the ending of scientific
cooperation with Israel and the strict enforcement of rules of origin regarding goods produced in
illegal Israeli settlements;

Ensure that the bar on Israel becoming members of the Western European and Others Groups
(WEOQG) states at the UN remains in place;

That the EU should, “take due account” of the ICJ Advisory Opinion, and so ensure that its
member states, and companies operating within its jurisdiction, do not “render aid or assistance
in maintaining the illegal situation created by such construction [of the Wall]...and its associated
régime”; and

That the EU guidelines on Arms Controls should be fully implemented as supplying arms, or
other relevant technological accessories, to Israel will constitute a breach of the ICJ Advisory
Opinion ruling regarding rendering aid which facilitates the illegal situation created as a result of
the construction of the Wall or other grave breaches of the Convention committed by Israel;

%7 General Assembly Resolution 57/107 of December 2002
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- to the United States of America

That the government of the USA should act mindfully to its international obligations under common
Article 1 of the Geneva Conventions and exert substantial diplomatic, financial and other pressure on
Israel until it meets its obligations under international law;

(a) That the USA should be act in accordance with the ICJ Advisory Opinion not to render
assistance to the state of Israel which will maintain the continued construction of the Wall in the
West Bank until such time as Israel dismantles this Wall;

(b) That no company whose operating headquarters are within the USA should be allowed to provide
such material assistance that will facilitate the illegal situation arising as a result of the
construction of the Wall; and

(c) That Caterpillar USA should be immediately desist all sales to the state of Israel in light of the
above recommendation.

- to the members of the Quartet
(a) That the members of the Quartet should develop a plan for peace which is founded on respect for

international humanitarian law and international human rights law; and

(b) That no member of the Quartet should support the proposed Gaza “disengagement’ plan” due to
its unilateral nature which renders it illegal under international law and further because of its
approach to dealing with Israeli settlements which renders them as “facts on the ground” as these
settlements are illegal under international humanitarian.
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